No. 2326 


United States 


Girruit Court of Appeals 


Hor the Ninth Circuit. 


OOEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Plaintiff in Error, 


VS. 


O. J. THOMPSON, ; 
Defendant in Error. 


Cranscript of Record. 


seen Writ of Error to the United States District Court 
of the District of Idaho, 


Northern Division. 


FILED 


NOV 18 1913 


FitMErR Bros. Co. Print, 330 JACKSON St., S. F., CAL. 


No. 2326 


United States 


Cirrutt Court of Appeals 


Hor the Ninth Circuit. 


COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Plaintiff in Error, 


VS. 


O. J. THOMPSON, 
Defendant in Error. 


Gransrript of Record. 


Upon Writ of Error to the United States District Court 
of the District of Idaho, 


Northern Division. 


FILMER Bros. Co. PRINT, 330 JACKSON St.. S. F., CAL. 


INDEX TO THE PRINTED TRANSCRIPT OF 
RECORD. 


[Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record are 
printed literally in italic; and, likewise, cancelled matter appearing in 
the original certified record is printed and cancelled herein accord- 
ingly. When possible, an omission from the text is indicated by 
printing in italic the two words between which the omission seems 
to occur. Title heads inserted by the Clerk are enclosed within 
brackets. ] 


Page 
Admission of Service of Bill of Exceptions.... 234 
Admission of Service of Citation and Writ of 


BEAT Tareas one Gh ce Re eps ee i «ad 255 
Admission of Service of Petition for Writ of 

Error and Assignment of Errors.......... 248 
PMMMOCMCEUGAMSWOY oc 2 esa asa ss os a we es Ae ee 9 
macciommient Of HYYOrS ..2..c.2.0.+. eee. oe eee 237 
Attorneys, Names and Addresses of........... 1 
OMOmOmeyytOD HRPOT. 2... 6c .es sens eae eee eee 249 
Certificate of Clerk U.S. District Court to Tran- 

PeeMMOE ME CCOMG. 3.45 duke Gases ee ote. ae 257 
OiemomeCOTIeinal) ~.....pesuee dees ess wees 259 
Claeejolla. 101 5]. eneen ener are enirertr Parana arenes 1 
Wetemman 6 Bill of Heceptions...<......6.... 27 
Wemumeen to Complaint .........5¢.0eese. eee 6 
EXHIBITS: 


Defendant’s Exhibit No. 1—Memorandum 

of Agreement Dated September 14, 

1907, Between the Coeur d’Alene Lum- 
ber Company and Schmidt Brothers.. 162 
iiemimchionecot the Court..........-.:++s0ne: 220 
2) WC TU CTT Nay ee ee ae a eee ee eee 19 


il Cocur d’ Alene Lumber Company 


Index. Page 
Wotton fo A Nomweiit,ete................ 0000 159 
Motion for Leave to Make an Interlineation in 
Peracrapite? of “Complainty ctc........... 146 
Names and Addresses of Attorneys............ il 
Order Allowing Writ of Error and Fixing 
BaTOUTOOMO NC, ..... leks eee. eden. 248 
Order Extending Time Sixty Days to File Bill 
CUM COMUIOINS, CLC... .. ccc eee chs ana ss ee 22 
Order Extending Time to August 25, 1913, to 
Semncwoilleot HNeeptomee...............% 26 
Order Overmiling Demiurrer..............2.0. 8 
@micr Settling Bill of Exceptions............. 233 
RetinomkOrW vit Of APP... 5... ese 236 
Plaintiff’s Exceptions to Instructions Given and 
FC SOLTTS 0 Uc ee ne ee ae ern eter kee Ny, 230 
Werecipe bon M ranscri pt... .wices..c dus ss seen 202 
Mrewurn tO Wilt Ol MIvOr eke.) ev uuenmncen 207 
Piupuletion aso -Gosts........4-. 0a: eee se 25 
Stipulation Extending Time to Answer, ete..... 9 


Stipulation for the Settlement of Bill of Excep- 
UO NG eg iain. ct ee me ariel 239 

Stipulation That Decision of Appellate Court in 
Cause Entitled Thompson vs. Coeur d’Alene 
Lumber Co. be Binding upon and Decide 
Cause Entitled Moore vs. Coeur d’Alene 


A aaialsereCo. Cl@ee.. cn aeeeees . i.e ee 3B 
TESTIMONY ON BEHALF OF PLAINTIFF: 

HiQiVAATRAD, tBMDUAUNT coe ee 110 

Crosses warmvaiioWh.... .. ...... ..-. 11 

PUN SARS Ci. ee”. «a 40 


Cross-eX@milliabion...... ...... se 44 


vs. O. J. Thompson. iil 


Index. Page 

TESTIMONY ON BEHALF OF PLAIN- 

TIFF—Continued: 

ieedirect Hxannmeaon ........ ...... AT 
mecrOss-eXaAmMINaA@OM.. .. ...... .... AT 
iedirect [iXAMIMaMiOn.... ...... .... AT 
Reeross-examination...... .... ...-- 48 
JOMMS FRANK Biseor.... cages. s.. 101 
Cross -CXAMINahiOiie Soles awe 105 
Redirect Examination ............. 109 
ROC a 5 134 
Ivecalled in WebwiNAl...... ......... 215 
@russ-examinwwenMe...... .... =..... 2:16 
VWeChWRie GHORGE F..... oo... eens 96 
Wross-examination.. .. ...2 seeeceues 98 
Imecirect Wxamination.... .... 7 .5.. 101 
MAYNARD, ELIZABETH.............. 128 
@xese-examinatiomy. .. .... 9)....... 131 
MOOI, WLTI ATWO... 0.065. cece eee oe 143 
@ross-examinatigng. ......... sae. 145 
UVOIEUES, MURS, MAY 5st 5 flies ae ce a2 

SCOTT, JOSEPHINE GRACE MAY- 
a ee. 117 
MHOSS-CXAMINALION. 0... + ggyeae ss 123 
THOMPSON, MRS. CLARA............ 49 
recalled im Rebuttal...... 2.2... .... 214 
HPO MUPSON, OLIVES J..... .. s.. ...- 54. 
@rocs-examination ..... .....-+..+.:- 69. 
imeanmecy Hxamination .........00.+.. 69 
eo HIMC (em enoS S ck... . xtc eee es 137 
WieGecemewmMAION .. 051.0 dees ssoe 138 


Vv Coeur d’Alene Lumber Company 
Index. Page 
TESTIMONY ON BEHALF OF PLAIN- 
TIF F—Continued: 


imecalled in Rebuttal...............0. 210 
CToss-ex@unination ........ ........- 212 
RVR, ANDRMW ................. 69 
CToss-étaminaion....5..........0.8 78 
Wreditect Toeaininttion ..............8 81 
WEIN TR, KIN NBD... ee 82. 
@VOSS-eNANIINGOTIN es... se S7 
Redirect Examination ............... 93 
CCross-cNAMINAIONNe..... eee 94 
iedirect Hxamincanloney 6... 1 see 95 
TESTIMONY ON BEHALF OF DEFENDANT: 

CA ORIG] gS a Ntte ean eee ee 206 
CVO SS=e Reunite Oller. ns ee 208 

SO Hii) IRC igs)... 25. eee 196 
@rosst@xaminediOn =... 22cs.. .. eae 202 
Ieedirect Hixaimination ............92 205 
SCHMI DM, Hi W AMMO on... eae 190 
C@ross-examination.................. 194. 
eadirect Hixamination | .....5..22.5 8 196 
SCHEV SE UL LIGA... see 161 
Cross -Gaimimction ses eee 183 
Ivedirect Examination .............. 18%, 
Recross-emamination ................ 189 
IveGinect Examilamion ............008 190 
AOENC: .. . . ace Seen et I ances peepee eae 19 


Wiiricot Mirrors (Onmieimay)..2:..... 24.225 e ee 253 


[Names and Addresses of Attorneys. ] 
McFARLAND & McKARLAND, Coeur d’Alene, 
Idaho, 
C. L. HEITMAN, Spirit Lake, Idaho, 
Attorneys for Plaintiff in Error. 
WHITLA & NELSON, Coeur d’Alene, Idaho, 


W. H. PLUMMER, Spokane, Washington, 
Attorneys for Defendant in Error. 


In the District Court of the United States, for the 
District of Idaho, Northern Dwision. 
O. J. THOMPSON, 
Plaintiff, 
VS. 
THE COEUR d@’ALENE LUMBER COMPANY, 
a Corporation, 
Defendant. 
Complaint. 
Plaintiff complains of defendant and for cause of 
action alleges: 
a 
That the above-named plaintiff, O. J. Thompson, 
is now, and was at all times herein mentioned, a resi- 
dent and citizen of the State of Idaho, and the father 
of Bernarr Thompson, a minor, deceased. 
IT. 
That the above-named defendant is now, and was 
at all times herein mentioned, a corporation, created, 


4 Coeur d’Alene Lumber Company 


the lands of said defendant, and the well or cistern 
herein complained of was located adjoining said saw- 
dust pile so that said sawdust pile partially sur- 
rounded the same, and by reason of the location of 
said sawdust pile the lands of defendant attracted 
children thereto to play thereon and upon said saw- 
dust pile surrounding said well or cistern. 
Vile. 

That the dangerous condition of said premises and 
the danger of small children falling in the said well 
or cistern and becoming drowned, and the habitual 
use of said premises by said Bernarr Thompson and 
other companions and children of tender vears was 
open and notorious up to the time of the death of said 
Bernarr Thompson, and was well known to said de- 
fendant, but on account of, the tender years of said 
Bernarr ‘Thompson he did not know or appreciate 
the dangerous conditions of said premises or injury 
or death resulting from being in or upon said prem- 
ises, and in and about said well or cistern, but [3] 
nevertheless defendant utterly failed, neglected and 
refused to cover up or fill up said dangerous cistern 
or well, which negligence and carelessness on the part 
of said defendant was the proximate and sole cause 
of the death of said Bernarr Thompson, above men- 
tioned. 

IX. 
That on, to wit, June Ist, 1911, said Bernarr 
hompson in company with other children playing in, 
about and upon said premises and close to and in the 
immediate vicinity of said well or cistern, which, at 
the time was filled on a level with the ground with 


ih 
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water, and said Bernarr Thompson while so playing 

therein and thereabout, accidentally and inadvert- 

ently fell into said well or cistern and was drowned. 
Xs 

That by reason of the death of said Bernarr 
Thompson, by the recklessness, negligence and care- 
lessness and the wrongful act of said defendant, 
plaintiff has been damaged in the sum of Ten Thou- 
sand Dollars ($10,000.00), no part of which has been 
paid. ; 

WHEREFORE, plaintiff demands judgment 
against the above-named defendant for the sum of 
Ten Thousand Dollars, ($10,000.00), and his costs 
and disbursements herein. 

W. H. PLUMMER, 
Attorney for Plaintiff. [4] 


State of Washington, 
County of Spokane,—ss. 

O. J. Thompson, being first duly sworn, deposes 
and says: That he is the plaintiff in the above-en- 
titled action; that he has read the foregoing com- 
plaint, knows the contents thereof, and that the same 
is true of his own knowledge, except as to the matters 
therein stated to be on his information or belief, and 
as to those matters he believes them to be true. 

OLIVER J. THOMPSON. 


Subscribed and sworn to before me this 20th day 
of June, 1912. 
[Seal] W. H. PLUMMER, 
Notary Public in and for the State of Washington, 
Residing at Spokane. 


6 Coeur d’ Alene Lumber Company 
[Endorsed]: Filed June 22,1912. A. L. Richard- 
son, Clerk. By Lawrence M. Larson, Deputy Clerk. 
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In the District Court of the United States, for the 
District of Idaho, Northern Division, 
ELIJAH O. MOORE, 
Plaintiff, 
Vs. 
THE COEUR @ALENE LUMBER COMPANY, 
a Corporation, 
Defendant. 


Demurrer to Complaint. 

Now comes the above-named defendant, Coeur 
d’Alene Lumber Company, a corporation, and de- 
murs to the complaint of the plaintiff herein and for 
causes of demurrer alleges: 

ile 

That said complaint does not state facts sufficient 

to constitute a cause of action against this defendant. 
JOE 

That said complaint is uncertain, unintelligible 
and ambiguous in this: that it is not alleged therein, 
and does not appear thereby how long prior to the 
first day of June, 1911, defendant owned, operated 
or maintained the sawmilling and woodworking 
plant, mentioned in paragraph four of said com- 
plaint, and further in this, that it does not appear 
from said complaint how long prior to the first day 
of June, 1911, defendant caused all of the said build- 
ings, machinery, and appliances, mentioned in para- 
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graph five of said complaint, to be removed off of 
the lands and premises mentioned in the complaint 
herein. And that said complaint is further ambigu- 
ous, uncertain and unintelligible in this; that it does 
not appear therefrom or thereby in what manner or 
how or by what means defendant recklessly, negli- 
gently or carelessly maintained [6] said well and 
cistern, as alleged in paragraph six of said complaint, 
or in what said alleged carelessness, recklessness and 
negligence consists. 

WHEREFORE defendant prays that plaintiff 
take nothing by his said action, and that the same be 
dismissed, with costs to this defendant. 

McFARLAND & McFARLAND, 
Attorneys for Defendant. 
P. O. Address, Coeur d’Alene, Idaho. 
State of Idaho, 
County of Kootenai,—ss. 

JT, R. BE. McFarland, a member of the law firm of 
McFarland & McFarland, the attorneys for the de- 
fendant in the above-entitled action, do hereby cer- 
tify that I am one of the attorneys for the defendant 
in said action; that I have read the above and fore- 
going Demurrer and know the contents thereof, and 
that in my opinion it is well founded in point of law. 

Dated this 8th day of July, A. D. 1912. 

R. BE. McFARLAND, 
Attorney for Defendant. 
P. O. Address, Coeur d’Alene, Idaho. 


[Endorsed]: Filed July 10, 1912. A. L. Richard- 
son, Clerk. [7] 
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At a stated term of the United States District Court 
for the District of Idaho, Northern Division, 
held at Coeur d’Alene, Idaho, on Saturday, the 
23d day of November, 1912. Present: Hon. 
FRANK 8. DIETRICH, Judge. 

No. 544. 
O. J. THOMPSON 
VS. 
THE COEUR d’ALENE LUMBER COMPANY. 


Order Overruling Demurrer. 

On this day this cause came on to be heard upon the 
demurrer of the defendant to the complaint herein, 
and after argument of counsel, R. E. McFarland, 
Esq., on behalf of defendant, and Ezra R. Whitla, 
Esq., on behalf of plaintiff, the Court being fully ad- 
vised in the premises, ordered that said demurrer be, 
and the same is hereby overruled, and said defendant 
is given thirty days from this date to file and serve 
itsanswer. [8] 


In the District Court of the United States for the 
MNstrict of Idaho, Northern Division. 
O. J. THOMPSON, 
Plawrtig, 
VS. 
COEUR @’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 
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Stipulation Extending Time to Answer, etc. 

It is hereby agreed and stipulated by and between 
the above-named plaintiff and the above-named de- 
fendant that said defendant may have and it is here- 
by given and granted until the 10th day of March, 
A. D. 1913, in which to file and serve its answer to 
the complaint in the above-entitled action, and that 
plaintiff have and is hereby given and granted thirty 
days thereafter in which to demur or plead to said 
answer. 

W. H. PLUMMER, 
Attorney for Plaintiff. 
McFARLAND & McFARLAND, 
Attorneys for Defendant. 


[Endorsed]: Filed Feb. 17, 1918. A. Ll. Richard- 
son, Clerk. By Lawrence M. Larson, Deputy Clerk. 
[9] 


In the District Court of the Umited States for the 
District of Idaho, Northern Division. 


O. J. THOMPSON, 


Plaintiff, 
VS. 
COEUR @’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 


Amended Answer. 
Now comes the defendant above named, by leave 
of Court first obtained and files this its amended an- 
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swer, and for answer to the complaint of the plaintiff 
herein and for defense to plaintiff’s cause of action, 
shows to the court: 

IL. 

That as to the allegations contained in paragraph 
three of the complaint herein, viz., that upon and 
some time prior to the first day of June, 1911, the 
said Bernarr Thompson was living with his father, 
the plaintiff herein, in the city of St. Maries, Idaho, 
and said Bernarr Thompson was at the time of his 
death a minor child of the age of eight years, and 
the son of plaintiff, this defendant alleges that it has 
no information or belief upon the subject of said 
allegations sufficient to enable it to answer the same, 
and it therefore denies said allegation and places its 
denial on that ground, and denies that upon and some 
time prior to the first day of June, 1911, or at any 
other time, the said Bernarr Thompson was living 
with his father, the plaintiff herein, in the city of St. 
Maries, Idaho, and denies that said Bernarr Thomp- 
son was at the time of his death [10] a minor child 
of the age of eight years, or the son of plaintiff. 

ne 

Answering paragraph four of said complaint, de- 
fendant denies that for some time prior to said June 
Ist, 1911, or at any other time, the defendant owned, 
operated or maintained a certain sawmilling or wood- 
working plant, consisting of buildings, machinery, 
appurtenances or appliances, located or situated 
upon lands of defendant in the city of St. Maries, 
Idaho, or that, as a part of said plant, defendant 
caused to be excavated or dug a certain cistern or 
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well, or any cistern or well, which was used by said 
defendant company for the storage of water to be 
used in operating said milling plant, or otherwise, or 
at all. 
doles 

That in answer to paragraph five of said complaint, 
defendant denies that some months prior to said first 
day of June, 1911, or any other time, or at all, de- 
fendant caused all or any of said buildings, machin- 
ery, or appliances to be moved off of said lands in 
said city of St. Maries, or carelessly or negligently 
failed to fill or cover up said cistern, well or excava- 
tion, or carelessly or negligently or recklessly, or 
otherwise, or at all, permitted said well or cistern, 
or any well or cistern, to remain open up to or in- 
cluding the time that said Bernarr Thompson was 
killed, or at any other time. 

JG 

That in answer to paragraph six of said complaint, 
defendant denies that at the time of the death of said 
Bernarr Thompson, or at any other time, said well 
or cistern had become filled with water, or was of the 
depth of ten feet, or any other [11] depth, or was 
maintained by the defendant company carelessly, 
negligently or recklessly, or otherwise, or at all, or 
was extremely dangerous to children of tender years, 
or at all, or to others who had occasion to go in or 
upon said premises, either for business or pleasure, 
or otherwise or at all, or that said lands, maintained 
as alleged in said complaint, or otherwise, or at all, 
by defendant, constituted or were or was dangerous 
premises. 
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Nv 

That in answer to paragraph seven of said com- 
plaint, defendant denies that for many months prior 
to the death of said Bernarr Thompson, he, with 
other or numerous children living in said town, would 
frequently or habitually go upon, over or across said 
lands for the purpose of play or amusement, or that 
all of which was known to defendant, or could have 
been known in the exercise of reasonable care, or 
ought to have been, or was anticipated by said de- 
fendants, its agents, or servants, or otherwise or at 
all, and denies that this defendant knew that said 
Bernarr Thompson, or any other child or children 
living in said town or elsewhere, would frequently 
or habitually go upon or over or across said lands or 
premises in the vicinity of said alleged cistern or well 
for the purpose of play or amusement, or otherwise, 
or at all, and denies that said defendant could have 
known, with the exercise of reasonable care, that the 
said Bernarr Thompson, or any other child or chil- 
dren, would frequently or habitually, or otherwise or 
at all, go upon or over or across said lands and prem- 
ises, or that such fact or facts ought to have been or 
was anticipated by defendant, or its agents or ser- 
vants. 

VI. 

In answer to paragraph eight of said complaint, 
defendant denies that the alleged dangerous or any 
condition of said premises, [12] or the danger of 
small children falling into said alleged well or cistern 
or becoming drowned, or the habitual use of said 
premises by said Bernarr Thompson or other com- 
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panions or children of tender years, or of any years, 
was open or notorious up to the time of the death of 
said Bernarr Thompson, or otherwise, or at all, or 
was well known to said defendant at said time, or 
any time, or at all, and denies that, on account of the 
alleged tender years of said Bernarr Thompson, or 
otherwise or at all, he, the said Bernarr Thompson, 
did not know or appreciate the alleged dangerous 
conditions of said premises, or injury or death re- 
sulting from being in or upon said premises, or 1n or 
about said alleged well or cistern, and denies that said 
premises were in a dangerous condition, and denies 
that defendant utterly or at all failed, neglected or 
refused to cover up or fill up said alleged dangerous 
cistern or well, and denies that the alleged negligence 
or carelessness on the part of said defendant, or any 
negligence or carelessness on the part of defendant, 
was the approximate or sole or any cause of the death 
of said Bernarr Thompson as alleged, or otherwise, 
or at all. 
VII. 

That in answer to paragraph nine of said com- 
plaint, defendant denies that on, to wit, June Ist, 
1911, or at any other time, said Bernarr Thompson, 
in company with other children, playing in, about or 
upon said premises, or close to or in the immediate 
vicinity of said alleged well or cistern, which it is 
alleged at said time was filled on a level with the 
ground with water, or otherwise, or at all, or said 
Bernarr Thompson, while playing thereon or there- 
about, accidentally or inadvertently fell into said 
well or cistern or was drowned, and denies that [13] 


14 Coeur d’Alene Lumber Company 


said Bernarr Thompson at any time or under any 
circumstances, or at all, fell into any well or cistern 
upon the premises of defendant, either accidently 
or inadvertently, or otherwise, or at all, and denies 
that the said Bernarr Thompson was drowned in any 
well or cistern on the premises of defendant. 

VIII. 

In answer to paragraph ten of said complaint, the 
defendant denies that by reason of the death of said 
Bernarr Thompson or by the alleged recklessness, 
negligence or carelessness or wrongful act of defend- 
ant, plaintiff has been damaged in the sum of ten 
thousand dollars ($10,000), or any other sum, and 
denies that the death of said Bernarr Thompson was 
caused by the recklessness, negligence, carelessness 
or wrongful act of defendant, or otherwise, or at all. 

And for another, further and affirmative answer 
and defense herein, defendant alleges: 

Ty 

That at all of the times mentioned in the com- 
plaint herein and hereinafter mentioned, defendant 
was the owner of the northeast quarter of the north- 
east quarter (NE. 14 of NE. 4) of section twenty- 
seven (27) township forty-six (46) north of range 
two (2) west, Boise meridian, in Kootenai County, 
State of Idaho; that on the 14th day of September, 
A. D. 1907, defendant entered into a certain written 
contract by and with William Schmidt and Edward 
Schmidt, then copartners doing business under the 
firm name of Schmidt Brothers, to manufacture into 
timber and lumber for defendant, all of the logs then 
being on fractional section twenty-seven (27) town- 
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ship forty-six (46) north of range two (2) west of 
Boise meridian; that thereupon the said Schmidt 
Brothers located their sawmill on said northeast 
quarter of the northeast [14] quarter (NE. J, of 
NE. 14) and immediately commenced operating said 
sawmill and manufacturing said logs into timber and 
lumber, and continued so to do up to and including 
some time in the month of October, A. D. 1908. 
II. 

That in the operation of said sawmill by said 
Schmidt Brothers, and without the knowledge of de- 
fendant, sawdust accumulated in piles adjacent to 
said sawmill; that back of said sawmill there was and 
is a small ravine, through which water flowed, and 
which sloped from the hillside toward the millsite 
of said Schmidt Brothers and terminated at the said 
piles of sawdust into a small pond or sink; that said 
pond so formed as aforesaid, was about twenty-five 
(25) or thirty (380) feet long, by about twelve (12) 
or fifteen (15) feet wide; and at all of the times 
herein mentioned remained open, unenclosed and un- 
covered, and was and is off and out of the way of any 
public highway, road, street or alley; that said pond 
was formed and caused by said Schmidt Brothers in 
leaving upon said mill site, viz., said northeast quar- 
ter of the northeast quarter (NH.4, NE) as 
aforesaid, piles of sawdust against which the waters 
in said ravine flowed, stood and remained. That if 
said Schmidt Brothers dug or left upon said prem- 
ises any hole, well or cistern, defendant had no knowl- 
edge thereof. 
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ele] 

That some time in the month of October, A. D. 
1908, the exact date of which is unknown to defend- 
ant, said Schmidt Brothers ceased operating said 
sawmill and removed the same and all of their prop- 
erty constituting the sawmill plant from said prem- 
ises, but left thereon remaining said piles of sawdust 
and pond or sink. [15] 

ve 

That at no time has defendant operated or owned 
or participated in the operation of a sawmill in or 
upon said premises, or any part thereof, and that de- 
fendant has not at any time caused to be dug, made, 
kept or maintained upon said premises, or any part 
thereof, any well, cistern, pond or sink. 

Ne 

That defendant did not know or had no means or 
opportunity of knowing or ascertaining that said 
Bernarr Thompson, or any other boy or boys, or child 
or children, were in the habit of going upon or fre- 
quenting said premises, and had no knowledge or 
means of knowing or ascertaining that the said 
Bernarr Thompson, or any other child or children, 
had ever at any time been upon said premises, or any 
part thereof. 

Ae 

That defendant is informed and believes, and upon 
information and belief alleges, that on or about the 
Ist day of June, 1911, the said Bernarr Thompson, 
and another boy by the name of Russell G. Moore, 
unknown to this defendant and to said Schmidt 
Brothers, entered upon said premises, removed and 
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took off their stockings and shoes, and went wading 
in and through said pond, and, while so wading in 
said pond, became drowned, without any fault or 
negligence on the part of this defendant. 

And for another, further, separate and affirmative 
answer and defense herein, defendant alleges: 

it, 

That at all of the times mentioned in said com- 
plaint and herein mentioned, plaintiff knew of the 
existence of said pond or sink, and knew that said 
Bernarr Thompson was in the habit of going upon 
said premises, and that it was the duty of plaintiff 
to exercise care, contro] and supervision over him, 
the said Bernarr Thompson [16] and to prevent 
and restrain him from entering said premises, and 
from going near, in or about said pond, but that 
plaintiff, disregarding his duty in the premises, care- 
lessly, negligently and knowingly permitted the said 
Bernarr Thompson to frequent said premises and 
to go in wading in said pond, and carelessly and negli- 
gently omitted to prevent and restrain the said 
Bernarr Thompson from entering said premises and 
going wading in said pond, by reason whereof the 
said Bernarr Thompson did, as aforesaid, enter said 
premises and go into said pond to wade and became 
drowned, as aforesaid, and that the carelessness and 
negligence of plaintiff in failing and omitting to con- 
trol, take care of and exercise supervision over the 
said Bernarr Thompson, and in carelessly and negli- 
gently omitting to prevent and restrain the said 
Bernarr Thompson from entering said premises and 
going into said pond swimming, contributed to and 
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were and are the approximate causes of the death of 
him, the said Bernarr Thompson. 

WHEREFORE, defendant prays that plaintiff 
take nothing by his said action, and that the same be 
dismissed with costs to defendant. 

McFARLAND & McFARLAND, 
Attorneys for Defendant. P. O. Address, Coeur 
d’Alene, Idaho. [17] 


State of Idaho, 
County of Kootenai,—ss. 

J. T. Carroll, being first duly sworn, deposes and 
says, that he is the Vice-president and General Man- 
ager of the Coeur d’Alene Lumber Company, the cor- 
poration defendant named in the foregoing amended 
answer, and that he makes this verification for and 
on behalf of said corporation; that he has read said 
amended answer, knows the contents thereof and 
that the same is true of his own knowledge, except as 
to the matters therein stated upon information and 
belief, and as to those matters he believes it to be 
true. 


J.T. CARROLL. 


Subseribed and sworn to before me this 25th day 
of March, A. D. 1918. 
[Notarial Seal] A. GRANTHAM, 
Notary Public. 


[Endorsed]: Filed, March 25, 1913. A. L. Rich- 
ardson, Clerk. By Lawrence M. Larson, Deputy 
Clerk. [18] 


vs. O. J. Thompson. 19 


United States District Court, Northern Division, 
Mstrict of Idaho. 


O. J. THOMPSON, 


Plaintiff, 
VS. 
THE COEUR d’ALENE LUMBER COMPANY, 
Defendant. 
Verdict. 


We, the jury in the above-entitled cause, find for 
the plaintiff and assess the damages at the sum of 
($2500.00) Twenty-five hundred dollars. 

W. A. ALEXANDER, 
Foreman. 

[Endorsed]: Filed June 7, 1913. A. L. Richard- 

son, Clerk. [19] 


In the District Court of the United States for the 
Mstrict of Idaho, Northern Division. 


0. J. THOMPSON, 


Plaintiff, 
Vs. 
COEUR d@’ALENH LUMBER COMPANY, a Cor- 
poration, 
Defendant. 
Judgment. 


This action came regularly on for trial in open 
court on the 6th day of June, A. D. 1913, before the 
Court and a jury of twelve good and lawful men se- 
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lected from the Northern Division of this District, 
to try said cause, W. H. Plummer and Whitla & 
Nelson appearing as attorneys for the plaintiff, and 
McFarland & McFarland and Chas. L. Heitman ap- 
pearing as attorneys for the defendant; thereupon 
witnesses were sworn and testified and documentary 
evidence was introduced on behalf of the plaintiff, 
and witnesses were sworn and testified and docu- 
mentary evidence was introduced on behalf of the 
defendant, and after the introduction of all the evi- 
dence as aforesaid, the cause was argued by re- 
spective counsel, and after the argument of counsel 
the Court instructed the jury, and thereupon the jury 
retired to consider of their verdict and subsequently 
returned into open court on the 7th day of June, 1913, 
and announced that they had returned their verdict, 
which said verdict was in words and figures as fol- 
lows, to wit: [20] 

“United States District Court, Northern Division, 

Mstrict of Idaho. 


0. J. THOMPSON, 


Plaintiff, 
VS. 
THE COEUR d’ALENE LUMBER COMPANY, 
Defendant. 
VERDICT. 


We, the jury in the above-entitled cause, find for 
the plaintiff and assess the damages at the sum of 
$2000.00—T wenty-five Hundred Dollars. 

W. A. ALEXANDER, 
Foreman.”’ 
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Thereupon said jury was duly polled and each of 
said twelve jurymen were asked if said verdict for 
twenty-five hundred dollars in favor of the plaintiff 
and against the defendant was their verdict, and each 
and all of said jurymen replied that it was; 

NOW, THEREFORE, by reason of the law and 
premises and verdict aforesaid, it is hereby OR- 
DERED, ADJUDGED AND DECREED that O. J. 
Thompson, the above-named plaintiff, do have and 
recover of and from the defendant, the Coeur d’Alene 
Lumber Company, a corporation, the sum of Twenty- 
five Hundred Dollars ($2500.00), together with plain- 
tiff’s costs and disbursements necessarily incurred 
herein, taxed in the further sum of $241.11, which 
said sums are to bear interest at the rate of seven per 
cent per annum from the date hereof. 

Dated this 7th day of June, A. D. 1913. 


[Endorsed]: Filed June 7, 1913. A. L. Richard- 
son, Clerk. [21] 


In the District Court of the United States for the 
Mstrict of Idaho, Northern Division. 
O. J. THOMPSON, 
Plaintiff, 
vs. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 
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ORDER EXTENDING TIME TO PROPOSE AND 
SERVE BILL OF EXCEPTIONS AND AFFI- 
DAVITS ON MOTION FOR NEW TRIAL. 


Order Extending Time [Sixty Days to File Bill of 
Exceptions, etc. ]. 

The plaintiff consenting thereto, and good and 
sufficient reasons appearing therefor, upon the mo- 
tion of McFarland & McFarland and C. L. Heitman, 
the attorneys for the defendant in the above-entitled 
action, it is hereby ordered that said defendant have 
sixty (60) days from the date hereof, in which to pre- 
pare, propose, serve and present, its bill of exceptions 
containing all of the exceptions and proceedings 
taken in and upon the trial of the said cause, and also 
in which to file and serve affidavits on motion for a 
new trial therein. 

Said bill of exceptions to contain all of the testi- 
mony, rulings, exceptions and proceedings had dur- 
ing the trial of the above-entitled action, and may be 
used upon motion for a new trial hereim, and upon an 
appeal in the event that such new trial is denied. 

Dated this 7th day of June, A. D. 1913. 

FRANK §8. DIETRICH, 
Judge. 


[Endorsed]: Filed June 9, 1913. A. L. Richard- 
son, Clerk. [22] 
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In the IMstrict Court of the United States for the 
Mstrict of Idaho, Northern Division. 


0. J. THOMPSON, 


Plaintiff, 
VS. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 


Stipulation [That Decision of Appellate Court in 
Cause Entitled Thompson vs. Coeur d’Alene 
Lumber Co. be Binding upon and Decide Cause 
Entitled Moore vs. Coeur d’Alene Lumber Co., 
etc. |. 

WHEREAS the above-entitled cause was tried 
jointly in the above-entitled court with the case of 
Elijah O. Moore, Plaintiff, vs. Coeur d’Alene Lum- 
ber Company, a Corporation, Defendant, being the 
same defendant as in this action, and the same wit- 
nesses were introduced, and the same evidence con- 
sidered in both cases, and the same instructions 
given, and the same proceedings had in both cases, 
but separate verdicts were found and separate judg- 
ments rendered; and 

Whereas, the said defendant intends to appeal the 
case of O. J. Thompson, Plaintiff, vs. Coeur d’Alene 
Lumber Company, Defendant; and 

Whereas, it is the desire of both parties to avoid 
unnecessary expense and labor, 

Now, therefore, it is hereby stipulated and agreed 
by and between the respective counsel for the said 
QO. J. Thompson and the said Elijah 0. Moore, plain- 


24 Coeur d’Alene Lumber Company 


tiffs, and the said Coeur d’Alene Lumber Company, 
a corporation, defendant, that the decision of the 
appellate court in the case of said O. J. Thompson, 
Plaintiff, vs. said Coeur d’Alene Lumber Company, 
a Corporation, Defendant, be binding upon and de- 
cide the case of [238] the said Elijah O. Moore, 
Plaintiff, vs. Coeur d’Alene Lumber Company, a cor- 
poration, Defendant, and that no further proceedings 
shall be taken by either party in the case of said 
Elijah O. Moore, against said Coeur d’Alene Lumber 
Company, a corporation, pending the hearing and de- 
termination of said defendant’s appeal in the case of 
said O.J. Thompson against said Coeur d’Alene Lum- 
ber Company, a corporation, defendant, and that the 
final disposition of the case of said Elijah O. Moore, 
against said defendant Coeur d’Alene Lumber Com- 
pany, shall be determined by the decision of the Ap- 
pellate Court in all respects in the case of the said 
O. J. Thompson against said defendant Coeur 
d’Alene Lumber Company. 
Dated this 16th day of June, A. D. 1913. 
W. H. PLUMMER, 
P. O. Address, Spokane, Washington, 
WHITLA & NELSON, 
P. O. Address, Coeur d’Alene, Idaho, 
Attorneys for O. J. Thompson and Elijah O. Moore. 
McFARLAND & McFARLAND, 
P. O. Address, Coeur d’Alene, 
CHAS. L. HEITMAN, 
P. O. Address, Spirit Lake, Idaho, 
Attorneys for Defendant Coeur d’Alene Lumber 
Company. 
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[Endorsed]: Filed June 21, 1913. A. L. Richard- 
son, Clerk. [24] 


In the District Court of the United States for the 
District of Idaho, Northern Division. 


0. J. THOMPSON, 


Plaintiif, 
VS. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 


Stipulation as to Costs. 

Whereas, the above-entitled cause was tried jointly 
and in conjunction with the case of Elijah O. Moore 
against the same defendant, Coeur d’Alene Lumber 
Company, a corporation, and the same witnesses 
were introduced, and the same evidence considered, 
and the same costs and expenses incurred, except 
as hereinafter set forth both in this case and in the 
ease of Elijah O. Moore against the same defendant, 
as hereinafter set forth; and 

Whereas said plaintiffs have filed two separate 
cost-bills in said actions; 

Now, therefore, it is hereby stipulated and agreed 
by and between the respective counsel for said O. J. 
Thompson and said Elijah O. Moore, plaintiffs, and 
the said Coeur d’Alene Lumber Company, a corpora- 
tion, defendant, that, in the event of an affirmation 
by the Appellate Court of the separate judgments 
rendered in said separate actions, jointly tried, but 
one cost bill shall be paid by said defendant, except 
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that the fees of the clerk of this court shall be paid 
in each case, and Mrs. O. J. Thompson and Mrs. 
Elijah O. Moore shall each be allowed single witness 
fees. 
Dated this 16th day of June, A. D. 1913. [25] 
W. H. PLUMMER, 
P. O. Address, Spokane, Washington, 
WHITLA & NELSON, 
P. O. Address, Coeur d’Alene, Idaho, 
Attorneys for O. J. Thompson and Elijah O. Moore. 
McFARLAND & McFARLAND, 
P. QO. Address, Coeur d’ Alene, Idaho, 
CHAS. L. HETTMAN, 
P. O. Address, Spirit Lake, Idaho, 
Attorneys for Defendant, Coeur d’Alene Lumber 
Company. 
(Endorsed]: Filed June 21, 1913. A. L. Richard- 
son, Clerk. [26] 


[Order Extending Time to August 25, 1913, to Serve 
Bill of Exceptions. | 
In the District Court of the United States for the 
District of Idaho, Northern Division. 
O. J. THOMPSON, 
Plaintiff, 
vs. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 


poration, 
Defendant. 
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ORDER EXTENDING TIME FOR SERVING 
PROPOSED BILL OF EXCEPTIONS. 

Now, at this day upon motion of Chas. L. Heitman, 
Esq., of counsel for the defendant in the above-enti- 
tled action, IT IS ORDERED that the said defend- 
ant Coeur d’Alene Lumber Company, a corporation, 
have until the 25th day of August, A. D. 1913, in 
which to serve and prepare its proposed Bill of Ex- 
ceptions in the above-entitled case. 

‘Done at Boise, Idaho, this 28d day of July, A. D. 
1918. 

FRANK 8S. DIETRICH, 
Judge. 


[Endorsed]: Filed July 23, 1913. <A. L. Richard- 
son, Clerk. [27] 


In the District Court of the United States for the 
District of Idaho, Northern Division. 


O. J. THOMPSON, 


Plaintiff, 
vs. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 


Defendant’s Bill of Exceptions. 
(Proceedings had June 6th, 1913.) 

BE IT REMEMBERED, that heretofore on the 
6th day of June, A. D. 1913, being one of the days 
of the May term of the District Court of the United 
States for the District of Idaho, Northern Division, 
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before the Honorable Frank S. Dictrich, Judge of 
said court, presiding, and a jury, this cause came on 
for trial on the pleadings heretofore filed herein. 
Messrs. W. H. Plummer and E. R. Whitla, appear- 
ing as attorneys for plaintiff, and McFarland & Mc- 
Farland and Charles L. Heitman appearing as attor- 
neys for defendant. 

And thereupon the following evidence and exhibits 
were introduced and the following proceedings had, 
to wit: [28] 

Mr. PLUMMER.—If your Honor please, in look- 
ing over the original complaints in these causes, I 
thought it would be well to file amended complaints, 
with the permission of the Court. The amendments 
have been served upon the other side. They do not 
change anything connected with the cases except that 
they make more specific certain allegations, and if 
there is any objection at all, it might be well to con- 
sider the matter to-morrow morning, after counsel 
has had a chance to look them over to-night. Im?f they 
do not object, they can either file answers or consent 
that the present answers stand to these complaints. 
Any new matter set up in our amended complaints 
can be deemed denied. 

Mr. McFARLAND.—If the Court please, I desire 
at this time to have Mr. C. L. Heitman entered as 
associate counsel in this case, and I want to say that 
we are familiar with the contents of the amended 
complaints in these cases, and we certainly object to 
the plaintiffs being permitted to file these amended 
complaints. Counsel say that they merely strengthen 
the allegations of the original complaints, but they 
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change the issues entirely. There are separate and 
distinct and new allegations contained in the origi- 
nal, and even, in some instances, the amended com- 
plaints are in conflict with the original, that is, cer- 
tain allegations in them. We came here, if the 
Court please, and here we have been, prepared ever 
since the 29th of May, to go to trial in these cases, 
and we have had witnesses in attendance who 
were here on the 29th, and we certainly object to 
any further delay in the matter, and we are willing 
to have your Honor pass upon the question of grant- 
ing leave to file amended complaints at this time. I 
think it won’t take your Honor long to examine the 
complaints. It is only necessary to examine the 
amended and original complaints in one ease, be- 
cause they are similar in the two cases. [29] 

Mr. PLUMMER.—I don’t want to delay the trial, 
but I thought the Court possibly could compare the 
two complaints while we are getting the jury. 

The COURT.—Perhaps you had better call my 
attention to the changes. 

Mr. PLUMMER.—If counsel can suggest any 
changes, I would like to know them. 

The COURT.—Take the Thompson case, for in- 
stance, and take the original complaint and call my 
attention to the difference. I have here the proposed 
amended complaint, and, if you will, take the origi- 
nal, and call my attention now to the changes. 

Mr. HEITMAN.—Beginning with paragraph five, 
if your Honor please, of the amended complaint, it 
is alleged that— 

The COURT.—Read the original. I have the 
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amended complaint before me, and I can follow you 
better. 

Mr. HEITMAN.—That corresponds, if your 
Honor please, somewhat with paragraph four of the 
original. 

The COURT.—Aren’t the paragraphs numbered 
the same ? 

Mr. PLUMMER.—I think not, your Honor, not 
in every case. 

Mr. HEITMAN.—There are fourteen paragraphs 
in the amended complaint, and ten in the original. 
Paragraph five of the amended complaint, which cor- 
responds more exactly to paragraph four of the orig- 
inal, alleges that: ‘‘Prior to the 14th day of Septem- 
ber, 1907, defendant had sunk and dug upon said 
iands a certain well, cistern and sump for the pur- 
pose of accumulating water.’’ In paragraph four, 
it is said (of the original complaint), that some time 
prior to June 1, 1911, the defendant caused to be 
excavated and dug a certain cistern or well. Then 
in paragraph six of the amended complaint it is al- 
leged that during the month of September,—it don’t 
say what year,—the same year, I suppose, defendant 
employed William Schmidt and [80] Edward 
Schmidt, copartners, to construct upon said land and 
operate a certain sawmilling plant, for the purpose 
of sawing lumber for defendant. And these part- 
ners, after constructing said mill, excavated and dug 
another well or cistern. In the amended complaint 
there are two wells. In the original complaint there 
is only one. And there is no charge in which well 
the boy was drowned. And another charge here that 
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the well was filled up with water which was of such 
a colored and dirty character as to render it impos- 
sible to see the depth of said well after the same had 
been filled up with water. That is a new allegation, 
and a different charge. And then in paragraph 
eight of the amended complaint, that a large amount 
of sawdust was strewed and scattered around and 
upon said land surrounding said wells, which consti- 
tuted an attractive and inviting place for children 
to congregate and play. They charge now that saw- 
dust was the attraction. 

The COURT.—Is that new? 

Mr. HEITMAN.—That is new, sir; there is not a 
word said about sawdust in the original. Then in 
paragraph ten of the amended complaint: ‘*That 
thereafter said lands, said sawdust piles and said 
wells filled with water were negligently and care- 
lessly by defendant left to remain in the same con- 
dition as the same was after said milling plant had 
been removed therefrom, up to the time of the drown- 
ing and death of said Bernarr Thompson June 1, 
1911, during which period of years said grounds, 
premises, sawdust piles and sawdust immediately 
surrounding said wells “were constantly used asa 
playground and place of, amusement for numerous 
children of tender years.’’ Not the wells, but the 
sawdust. ‘All of which was well known to defend- 
ant and could have been known by the exercise of 
reasonable care on its part, but notwithstanding the 
inviting and attractive character of said [381] 
premises, and notwithstanding the knowledge on the 
part of the defendant that the said premises had been 
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used for a number of years daily by numerous chil- 
dren of tender years and that said children were con- 
stantly playing, in, around, upon and about said saw- 
dust piles and in close proximity to said wells which 
were continuously filled with water and of a danger- 
ous character to children of tender years on account 
of the possibility and probability of being drowned 
therein, the defendant carelessly and negligently 
failed and neglected to fill up said wells, the use of 
which had already been abandoned for a number of 
vears, and which filling up could have been accom- 
plished at ‘‘a trifling expense. That said wells were 
of no further use or benefit—”’ 

The COURT.—Is this paragraph ten new? Is 
the paragraph ten that you have just read new? 

Mr. HEITMAN.—That was the amended com- 
plaint. 

The COURT.—Yes, but is the matter therein set 
forth new, or is it the same as in the original? 

Mr. HEITMAN.—LIt is new. 

The COURT.—The whole paragraph? 

Mr. HEITMAN.—It corresponds, if your Honor 
please, with paragraph eight, and I read that: ‘‘ That 
the dangerous condition of said premises and the 
danger of small children falling in the said well or 
cistern and becoming drowned, and the habitual use 
of said premises by said Bernarr Thompson and 
other companions and children of tender years was 
open and notorious up to the time of the death of 
said Bernarr Thompson, and was well known to said 
defendant, but on account of the tender years of 
said Bernarr Thompson he did not know or appre- 
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ciate the dangerous conditions of said premises or 
injury or death resulting from being in or upon said 
premises, and in and about said well or cistern, but 
nevertheless defendant utterly failed, neglected and 
refused to [82] cover up or fill up said dangerous 
cistern or well, which negligence and carelessness on 
the part of said defendant was the proximate and 
sole cause of the death of said Bernarr Thompson.’’ 
That is all there is in the original complaint, and it 
is flatly contradicted by paragraph thirteen of the 
amended complaint, which says: ‘‘That plaintiff 
(that is, the father of Bernarr Thompson) did not 
know that his son, Bernarr Thompson, was playing 
upon said lands or in and about said wells and saw- 
dust piles, and did not know that he had ever played 
there or had been there at all before, and did not 
know of the dangerous character of said lands and 
premises,’’ while in the original complaint it is al- 
leged that the dangerous condition of said premises 
was open and notorious, up to the time of the death 
of the boy, a flat contradiction, if your Honor please. 

We submit that it raises new isues, utterly changes 
the character of the action, and would necessitate 
the bringing of; many more witnesses in order to de- 
fend. So far as the time of serving these amended 
complaints upon us, if your Honor please, is con- 
cerned, they were served upon us since we came into 
the courtroom this afternoon, since two o’clock. 

Mr. PLUMMER.—If your Honor please, the only 
new matter alleged in this amended complaint, ex- 
cept an elaboration of the negligent acts on the part 
of the defendant, are matters and things set up in 
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the amended answer of the defendant. 

The COURT.—Then why put them in here? 

Mr. PLUMMER.—Simply because in the amended 
answer they allege that Schmidt Brothers, who built 
the mill and were running the mill were independ- 
ent contractors, and that will be deemed denied, I 
suppose. ‘They also allege there that this water hole, 
or whatever it was, was surrounded with a large 
amount of sawdust. We describe in this amended 
complaint the exact situation, [33] something we 
didn’t know until recently, at least I didn’t, but I 
was up there and saw it, and it could all be offered 
as proof under the original complaint here. It 
would be properly admissible under the original com- 
plaint. 

The COURT.—Then why amend? 

Mr. PLUMMER.—The only thing is this: The 
original complaint described the situation and 
showed its open and notorious character, that it is 
a place where children usually congregate to play, 
all of which was known by the defendant, or ought 
to have been known. In looking over the authori- 
ties, they hold the rule of liability to be based upon 
the implied invitation of the owner of the land in- 
viting the children to come there and play, when 
they knew the condition of the land, and knew the 
children did come there, and this amended complaint 
is for the purpose of pleading an implied invitation. 
There is nothing in it to surprise the defendants. 
They have alleged all the new matter themselves. 
They have alleged the sawdust, the water hole, and 
this point they refer to about being open and notori- 
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ous; this child was up there, and there were other 
children. And we allege that the dangerous condi- 
tion of said premises and the danger of small children 
falling in the said well or cistern and becoming 
drowned, and the habitual use of said premises by 
said Bernarr Thompson and other companions and 
children of tender years was open and notorious up 
to the time of; the death of said Bernarr Thompson. 
I have found out since drawing this original com- 
plaint that Bernarr Thompson was never there be- 
fore. It was an error on my part in drawing the 
complaint, or understanding my clients’ statement, 
and doesn’t change the issue. We allege in the 
amended complaint that the plaintiff didn’t know 
that he ever went there at all; that is the only change. 
It is simply offered in the exercise of [84] an 
abundant precaution, and inasmuch as demurrer has 
been interposed to the original complaint, when it 
isn’t necessary I don’t want to take a chance in the 
Circuit Court of Appeals of being in error there 
simply because I didn’t plead there that these de- 
fendants invited the boys on the ground, as the lia- 
bility is based on the implied invitation; otherwise 
they would be trespassers. That is the only reason 
it is offered, and nobody can be surprised, because 
they know all about it, and have pleaded it in their 
answer. 

Mr. McFARLAND.—Now, if the Court please, 
one of the most material amendments is made to 
paragraph seven of the original complaint, which I 
will read: ‘‘That for many months prior to the death 
of said Bernarr Thompson, he, with other and nu- 
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merous children living in said town, would fre- 
quently and habitually go upon, over and across said 
lands and premises in the vicinity of said cistern or 
well for the purpose of play and amusement, all of 
which was known by defendant, and could have been 
known in the exercise of reasonable care, and ought 
to have been, and was anticipated by said defendant, 
its agents and servants.”’ 

Now, paragraph eight of the proposed amended 
complaint is intended to correspond with that para- 
graph seven of the original, and here is what it has 
to say: ‘‘That said milling plant for the manufactur- 
ing of lumber was carried on for some months by 
said Schmidt Brothers and a large amount of saw- 
dust was strewed and scattered around and upon said 
lands and surrounding said wells, as aforesaid, and 
constituted an attractive and inviting place for chi- 
dren of tender years to congregate and play.”’ 

There wasn’t any allegation about it being an at- 
tractive place or an inviting place in the original, 
and besides that, the original speaks of one well, and 
the amended speaks of two, [35] and we think it 
is rather late at this time, if the Court please, for 
them to come in and be permitted to file an amend- 
ment which certainly takes the defendant by sur- 
prise, and which changes the whole nature of their 
alleged cause of action. Your Honor will remem- 
ber that in the original complaint there is no allega- 
tion or intimation that the plaintiffs and the chil- 
dren did not know that these were dangerous, but, 
on the contrary, the original complaint said that the 
dangerous and unsafe condition of this place was 
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open and notorious, which carried the idea or the 
theory that the parents of the boys and the boys knew 
of the alleged dangerous condition of the premises. 

Mr. PLUMMER.—That last suggestion, I sup- 
pose, I would have a right to answer, that about para- 
graph seven there: ‘That for many months prior to 
the death of said Bernarr Thompson, he, with other 
and numerous children living in said town, would 
frequently and habitually go upon, over and across 
said lands and premises in the vicinity of, said cistern 
or well for the purpose of play and amusement, all 
of which was known by defendant, and could have 
been known in the exercise of reasonable care.’’ 
Even if at the time that he verified that original 
complaint, even if he then did know that his son had 
habitually, previous to that time, frequented that 
ground, that isn’t even an implied allegation that he 
knew it at the time of the accident. People find out 
lots of things after a thing happens that they don’t 
know before. Unless he knew at the time of the ac- 
cident that that was a dangerous place for his boy 
to be, and still let his boy go on the ground there and 
play with other boys, he would then assume the risk 
and couldn’t recover. There is no allegation that he 
knew it before the accident. 

With reference to the two wells, if your Honor 
please, the answer sets up the fact that there are no 
wells there at all. [86] If there isn’t one, there 
can’t be two. Paragraph four of the answer: ‘‘That 
at no time has defendant operated or owned or par- 
ticipated in the operation of a sawmill in or upon 
said premises, or any part thereof, and that defend- 
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ant has not at any time caused to be dug, made, kept 
or maintained upon said premises, or any part 
thereof, any well, cistern, pond or sink.’’ They cer- 
tainly can’t be surprised. 

The COURT.—You think if they aren’t surprised 
by one they couldn’t be surprised by two? 

Mr. PLUMMER.—No, your Honor. 

Mr, HEITMAN.—The amended complaint alleges 
that one well was dug by the defendant, the other that 
it was dug by Schmidt Brothers. I think that the 
allegations of the complaint tend to show that 
Schmidt Brothers were independent contractors, and 
the question of two wells would become important 
there. Now, Mr. Plummer, I understood, asserted 
that there is nothing in the original complaint alleg- 
ing that the plaintiff knew of the dangerous condi- 
tion of these wells, or this one well that is referred 
to in the original complaint, and at the time of the 
death of the boy. Now, here is what paragraph eight 
says: ‘That the dangerous condition of said 
premises and the danger of small children fall- 
ing in the said well or cistern and becoming drowned, 
and the habitual use of said premises by said boy and 
other companions and children of tender years was 
open and notorious up to the time of the death of 
said boy.’’ 

Mr. PLUMMER.—Read the rest now. 

Mr. HEITMAN.—‘‘ And was well known to said 
defendant.’’ Iam talking about the plaintiff’s con- 
tributory negligence, if your Honor please. ‘‘And 
the habitual use of said premises was open and notor- 
ious up to the time of the death of the said boy,’’— 


vs. O. J. Thompson. a3) 


a flat contradiction, if the Court please. [37] 

The COURT.—Gentlemen, the amendment comes 
very late. In the absence of some showing as to why 
it comes so late I shall not permit it. 

Mr. PLUMMER.—I suppose that during the trial 
we can make the showing. Of course we can’t do 
that now. 

Mr. McFARLAND.—We object to that, if the 
Court please, for we are ready for trial. 

Mr. PLUMMER.—We are ready for trial on the 
original complaint, but the Court can order an 
amendment during the trial, and conform to the evi- 
dence. 

The COURT.—Well, we will cross that bridge 
when we come to it. There was some suggestion on 
the part of counsel for both sides that we could con- 
solidate these cases for trial. 

Mr. PLUMMER.—Yes, J think we ought to. 

Mr. McFARLAND.—We have no objection, your 
Honor. 

The COURT.—Very well, they may be consoli- 
dated merely for the purpose of trial. There will 
be separate verdicts, and the records will, of course, 
be made separate in the case of further appeal. Call 
the Jury, Mr. Clerk. The record will show that this 
is done on consent. 

(The jury was thereupon impaneled, and the fol- 
lowing proceedings were had, to wit:) [38] 


40 Coeur d’Alene Lumber Company 


[Testimony of James C. Hunt, for Plaintiff. ] 
JAMES C. HUNT, a witness called and duly 
sworn on behalf of the plaintiffs, testified as follows, 
on 


Direct Examination. 
(By Mr. PLUMMER.) 

Q. State your name. A. James C. Hunt. 

Q. ‘Where do you reside? A. St. Maries. 

Q. How long have you resided there ? 

A. Since 1905. 

Q. What business have you been engaged in since 
you have resided there? 

A. [have been engaged in the lumber business, and 
connected with the Milwaukee Railroad Company. 

Q. By whom were you employed in the lumber 
business ? 

A. For nearly three years by the Coeur d’Alene 
Lumber Co. 

Q. What years were those? 

A. From November, 1905, during 1906, 1907, until 
the fore part of 1908. 

Q. Up to what time in 1908? 

A. I don’t know just exactly; along in the middle 
of the summer some time, I think, or along the latter 
part of the summer possibly. 

Q. In what capacity were you employed? 

A. I was wood superintendent for them. 

Q. Wood superintendent? A. Yes, sir. 

Q. Did you have charge of the company’s affairs 
there at St. Maries? 
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A. Under directions from the Coeur d’Alene office, 
excepting the logging part of it. [89] 

Q. Are you familiar with the land that this acci- 
dent is supposed to have happened on? 

Mr. McFARLAND.—If the Court please, at this 
time the defendant objects to this question, and to 
any other or further testimony in this case, on the 
ground and for the reason that the complaint does 
not state facts sufficient to constitute a cause of 
action, and in particular as follows: That there is 
no allegation in the complaint that the premises 
prior to the time of the alleged drowning of these 
boys, or either of them, was attractive or inviting 
or that the defendant had impliedly or otherwise 
invited the boys, or either of them, upon the prem- 
ises; and for the further reason that the allegations 
of the complaint show contributory negligence on the 
part of the parents of the boys, and upon the part 
of the boys themselves, in that it alleges that the un- 
safe and dangerous condition of the premises was 
open and notorious; and for the further reason that 
the complaint does not allege or state any specific 
act of carelessness or negligence on the part of the 
defendant in maintaining the premises, but merely 
alleges as a conclusion that the defendant did negli- 
gently and carelessly allow the premises, which is al- 
leged to have been dangerous, to remain, or main- 
tained, rather, and kept, and there is a failure of the 
complaint to allege any duty owing to the plaintiffs 
or either of them, or to either of the boys who are 
alleged to have been drowned; and that the premises 
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were not adjacent to or on any public highway, and 
that no [40] public highway passed across or 
through the premises. We submit these matters to 
your Honor. 

The COURT.—I have, since ruling upon the mat- 
ter of filing the amended complaint, read the answer, 
and I think I shall permit the plaintiffs to amend, 
or the plaintiff in each case to amend, if he so desires, 
by interlining substantially this clause: ‘*That by 
reason of the sawdust in the vicinity of the well, or 
alleged well, the premises were attractive to chil- 
dren.”’ 

Mr. PLUMMER.—We will ask to do that. 

The COURT.—I do that because—I speak now to 
the defendant—the defendant cannot be taken by 
surprise as to that allegation, for the reason that I 
find that in the answer it is alleged that piles of saw- 
dust were left upon the premises, so that the fact is 
admitted that the sawdust was there. The other fact 
of alleging—or the other allegation to which I refer— 
that the sawdust was attractive, I think cannot 
prejudice the defendant at this time. It certainly 
must be prepared with its proof, so far as there is 
any proof upon that point. 

Mr. McFARLAND.—We desire an exception. 

The COURT.—Yes, you may have an exception. 

Mr. PLUMMER.—We will ask them to make the 
amendment. 

The COURT.—Yes. The objection is overruled. 

Mr. McFARLAND.—We except, if the Court 
please. 
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The COURT.—Yes. 

Q. (Last question read.) [41] 

A. Yes. 

Q. Do you know whether or not any mill was 
moved away from that land at any time during the 
time you were superintendent of the company ? 

A. There was not. 

Q. It was still there at the end of your term, was 
it? A. Yes, sir. 

Q. Did you dig a well there yourself on these prem- 
ises ? 

Mr. McFARLAND.—We object to that as not 
being specific enough, and not confined to any par- 
ticular time. 

Mr. PLUMMER.—Well, I will fix the time when 
I get to it. 

The COURT.—He may answer this question. 

A. Yes, I did. 

Q. When was that? 

A. That was in 1908, along in the middle of the 
summer. 

@. Where was that, with reference to where the 
sawdust pile is that is now existing there ? 

A. Oh, it was up the valley quite a little ways, up 
the gulch. 

Q. Fifty or sixty feet? 

A. Oh, more than that—a hundred feet, probably. 

Q. Do you know of another well being dug there 
where the, sawdust is now surrounding it? 

A. There was no sawdust when the place was dug. 

Q. But it is now there? A. Yes. 
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Q. Who dug that? A. Schmidt Brothers. 

Q. What individual dug it? [42] 

A. I couldn’t tell you. 

Q. Do you know when that was done? 

A. It was done about the same time that J had the 
one where we watered the horses dug. 

Q. You saw it dug, did you? 

A. No, I did not. I saw it only casually. I know 
they dug it to get water for their boiler. 

Q. And you knew at the time that it was dug for 
that purpose ? 

A. I knew it was being dug; it was the only way 
they could get water; yes. 

Mr. PLUMMER.—That is all. 


Cross-examination. 
(By Mr. McFARLAND.) 

Q. How far apart were these holes or these wells, 
or cisterns? 

A. You mean the one I dug and the one they dug, 
Mr. McFarland? 

Q. Yes. 

A. [haven’t measured it, but I should judge it was 
very close to a hundred feet. I haven’t been there 
to measure it, and haven’t paid any attention to it 
since. 

Q. Which one of these holes was nearer to the city 
of St. Maries? A. The larger one. 

Q. The one you dug? 

A. No,—the other one; that is nearer to the bound- 
ary line of the town. 

Q. You say Schmidt Brothers dug one of these? 
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A. I presume they did. They were sawing by the 
thousand. [43] 

Mr. PLUMMER.—We object to that. It isn’t 
proper cross-examination. It isn’t responsive. 

@. Did you see them dig this hole? 

A No, I didn’t. 

Q. You weren’t there when they dug the hole? 

A. No. 

Q. Then of your own knowledge you really don’t 
know who dug the hole? 

A. I don’t know what people dug it, no. 

Q. And you do not know who procured the hole to 
be dug? 

A. I couldn’t say that I did, otherwise than know- 
ing who had to do it. 

Q. You are simply guessing at it because they were 
there, is that not a fact? 

A, No, it isn’t a fact, because I know we didn’t 
dig it, and. they had to. 

Q. Is that the only reason,—because they had to? 

me N@, it isn’t, because they tried to get water 
from the town to run their mill, and we were short of 
water and wouldn’t sell it to them. 

Mr. McFARLAND.—I ask to have that stricken 
out. 

The COURT.—Yes,. 

Q. You didn’t see the Schmidt Brothers, or either 
of them, digging the hole, and you did not hear them 
tell anyone else to dig it, and you did not see it dug; 
isn’t that true? Answer the question yes or no. 

The COURT.—Answer the question. 
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Mr. PLUMMER.—There are two questions there. 

The COURT.—Well, he is an intelligent witness. 

Q. (Last question read.) 

WITNESS.—Your Honor, there is — ways to 
answer that [44] question. Now, I saw them— 

The COURT.—Well, we will have one question at 
a time, then. Ask one question at a time. 

Q. Did you really see Schmidt Brothers, or either 
of them, dig that hole? 

A. Isaw both of them digging in the hole. 

. In the hole? A. Cleaning it out. 

When was that? 

. When they were enlarging it. 

. How long after it had been dug? 

. They were constantly enlarging the hole. 

How long after the hole had been first dug? 

. Possibly two weeks, and maybe more. 

. But you do not know who originally dug the 
hole, do you? A. No, I do not. 

Q. And the Coeur d’Alene Lumber Company 
didn’t dig that hole? 

Mr. PLUMMER.—We object to that as calling for 
a conclusion. 

Q. Who was operating the mill at that time? 

Mr. PLUMMER.—Objected to as not proper 
cross-examination, and calling for a conclusion of the 
witness. I didn’t ask him anything about it. 

The COURT.—Sustained. 

Q. You said we didn’t dig the hole. Who do you 
mean by “‘we’’? 

A. I meant the Coeur d’Alene Lumber Company. 


OPrOrorod 
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Mr. McFARLAND.—That is all. [45] 


Redirect Examination. 
(By Mr. PLUMMER.) 

@. You were there, were you not, for the purpose 
of looking over their work that they were doing, the 
Schmidt Brothers? 

Mr. McKFARLAND.—Objected to as leading and 
suggestive. 

Q. What were you there for? 

A. I was superintendent or general manager of 
their up-river business, the Coeur d’Alene Lumber 
Company. 

Q. What do you mean by their business? 

A. Logging and river driving, and seeing that the 
lumber was properly sawed and piled. 

Q. The lumber being sawed on this ground you 
have reference to? A. Yes, sir. 

Mr. PLUMMER.—That is all. 

Recross-examination. 
(By Mr. McFARLAND.) 

Q. Who was sawing that lumber that was being 
sawed on this ground that you were looking after? 

A. Schmidt Brothers. 


Redirect Examination. 
(By Mr. PLUMMER.) 
Q. That was being sawed for the Coeur d’Alene 
Lumber Company, wasn’t it? 
Mr. McKFARLAND.—TI object to that. 
Q. Who was it being sawed for? 
A. The Coeur d’Alene Lumber Company. [46] 
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Recross-examination. 

(By Mr. McFARLAND.) 

Q. How did you know that? 

A. Because I went with Mr. Carroll to Missoula 
to see about the contract. 

Q. They were sawing this lumber there under a 
eontract with the Coeur d’Alene Lumber Company? 

Nee y eS, Sir, 

Q. Do you know under what terms? 

Mr. PLUMMER.—I object. The contract will 
show for itself. 

The COURT.—Not quite so vigorous, gentlemen. 

Mr. PLUMMER.—My objection is that it is call- 
ing for the contents of a written instrument. 

The COURT.—Was this contract in writing? 

A. Yes, sir. 

Mr. PLUMMER.—Then I object to it on the 
ground stated. 

The COURT.—Sustained. 

Q. Do you know whose sawmill that was? 

A. I couldn’t positively swear to it. Presumably 
it was Schmidt Brothers’. 

Mr. PLUMMER.—We object to that. We object 
to presumptions. 

Q. Was it the Coeur d’Alene Lumber Company’s 
sawmill? A. No, sir. 

Mr. McFARLAND.—That is all. [47] 
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Mrs. CLARA THOMPSON, duly called and sworn 
on behalf of plaintiffs, testified as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 

Q. What is your first name? 

A. Clara Thompson. 

Q. You are the wife of O. J. Thompson, the plain- 
tiff in this case? A. Yes, sir. 

Q. And the mother of the little boy, Bernarr 
Thompson? A. Yes, sir. 

. You recall, do you, his death? A. Yes, sir. 

. ‘Do you know how he died, from what cause? 

. Yes, sir. 

. You may state it. 

. He died from drowning. 

. In this place up on the—right in the south part 
of town? A. Yes, sir. 

Mr. McFARLAND.—We object. 

Mr. PLUMMER.—Yes. I will change that ques- 
tion. 

Q. How old was this boy? A. Seven years. 

@. Seven years? A. Yes, sir. 

Q. I wish you would state to the Court and jury 
just what kind of a boy he was, with reference to 
whether he was a smart boy or a dull boy, or active 
and energetic. 

‘Mr. McFARLAND.—We object to that as imma- 
terial. 


OP roe 
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Mr. PLUMMER.—Let me finish my question. 
[48] 

Q. Please state the general characteristics of the 
boy, as far as you were able to observe. 

Mr. McFARLAND.—We object to it as incompe- 
tent, irrelevant and immaterial, and not responsive 
to any issue in this case, and not in proof or support 
of any allegation of the complaint. 

The COURT.— Overruled. 

Mr. McFARLAND.—We except, if the Court 
please. 

The COURT.—Yes. 

Mr. PLUMMER.—Go ahead. 

The COURT.—His physical and mental condition. 

A. He was a bring, strong, healthy lad. 

Q. What assistance, if any, was he giving his 
father? | 

Mr. McFARLAND.—We object to that, if the 
Court please, because the complaint does not state or 
allege any damage by reason of the loss of the ser- 
vices, companionship or company or association of 
the child, and it is incompetent, irrelevant and im- 
material. 

The COURT.—I hardly see the purpose of this. 
Do you mean to say that at that age the assistance 
was greater than the burden of sustaining him? 

Mr. PLUMMER.—Yes, your Honor. 

The COURT.—In other words, that he more than 
earned his living? 

Mr. PLUMMER.—I don’t know exactly about 
that. The evidence is offered for the purpose of 
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showing that at that time he was a very substantial 
assistance to the business his father was carrying on 
at that time, that he aided him in that business. 
That is a general allegation of damage, and they can’t 
object because we haven’t made it more specific. 

The COURT.—If you go into that you would have 
to [49] show what it cost to maintain him. 

Mr. PLUMMER.—I don’t care to do that only in 
a general way. 

The COURT.—Then it will be immaterial, unless 
you go further, for the purpose of showing his net 
value to his father. 

Mr. PLUMMER.—I believe that is impossible to 
figure out, if your Honor please. 

The COURT.—I can’t see any other purpose of the 
question, unless it be that. If you will explain how 
otherwise it would be material I will entertain any 
suggestion you may make, but I can’t see any other 
purpose than that. 

Mr. PLUMMER.—Of course, I don’t suppose it 1s 
possible to figure out, by a parent, just what the rela- 
tive proportions of the earnings are to the cost of 
keep, especially where the father and mother have 
other children, and I just wanted to show generally 
that he was assisting his father in his business more 
than ordinary children assist their fathers at that 
age, and just in a general way to show that he was 
active and energetic, and ambitious. 

The COURT.—It has already been stated that he 
was energetic, active and healthy. The objection is 
sustained. 
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Q. How about the boy’s characteristics, with ref- 
erence to being bright for his age, that is, well edu- 
cated and quick to receive instruction and retain the 
instruction? 

Mr. McFARLAND.—We object, if the Court 
please, as immaterial. 

Mr. PLUMMER.—That simply goes to the capac- 
ity of [50] the boy, the general promise of the boy 
in the future. 

The COURT.— Yes, if that adds anything to what 
she has already stated, she may answer the question. 

Mr. McFARLAND.—An exception. 

Q. (Last question read.) 

A. He was very bright—very bright in his studies, 

Q. Did you ever know of the boy going up there 
on these premises to play, before the day he was 
drowned ? A. No, sir. 

Q. How far do you live from the place where he 
was drowned, how far, about how many blocks, do 
you know? 

A. Well, I don’t know. Let me see. It must be 
about five or six blocks. 

Mr. PLUMMER.—You may take the witness. 

Mr. McKFARLAND.—I think we have no questions. 

[Testimony of Mrs. May Moore, for Plaintiffs. ] 

Mrs. MAY MOORE, duly called and sworn as a 
witness on behalf of plaintiffs, testified as follows, on 

Direct Examination. 
(By Mr. PLUMMER.) 
@. State your name. A. Mrs. May Moore. 
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Q. Where do you reside? 

A. At Coeur d’Alene. 

Q. You are the wife of the plaintiff in one of these 
eases, Elijah Moore? Ay Yessir, 

Q. And the mother of the little boy? 

A. Yes, sir. [51] 

Q. What was the little boy’s name? 

A. Russell. 

Q. How old was he, Mrs. Moore, at the time he 
died? A. Hight years. 

Q. Will you give the jury and Court any idea of 
his general characteristics, as to whether or not he 
was a bright, active, energetic boy? 

A. Yes, he was. 

Mr. McFARLAND.—We object to it as incompe- 
tent, irrelevant and immaterial, if the Court please. 

The COURT.—Overruled. 

Mr. McFARLAND.—An exception. 

A. He was a very bright, energetic boy, and a very 
good boy, bright in school, and bright in every way. 

Q. Did you ever know of him going over to this 
place where he was drowned? A. No, sir. 

Mr. McFARLAND.—I ask to have the answer 
stricken out for the purpose of objection. We ob- 
ject to this question as incompetent, irrelevant and 
immaterial, and because the complaint alleges the 
fact that it was open and notorious that these boys 
and other boys visited these premises and used them 
as a playground. 

The COURT.— Overruled. 

Mr. McFARLAND.—We except. 
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Mr. PLUMMER.—It isn’t alleged, I don’t think, 
that it was open and notorious that the boys visited 
the ground—simply that it was open and notorious 
as to the character of the ground. Thatisall. [52] 
[Testimony of Oliver J. Thompson, for Plaintiffs. ] 

OLIVER J. THOMPSON, duly called and sworn 
as a witness for the plaintiffs, testified as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 

Q. State your name. A. Oliver J. Thompson. 

Q. You are one of the plaintiffs in this action, are 
you? A. Yes, sir. 

Q. This boy Bernarr Thompson who was drowned 
was your son, was he? A. Yes, sir. 

Q. How old was he? A. Seven years old. 

Q. Where did you and he and your wife and 
family live at the time of the accident? 

A. St. Maries, Idaho. 

Q. Are you familiar with the town? 

A. Yes, sir. 

Q. How long have you lived there? 

A. Five years. 

Q. I will show you this map and ask you if you 
ever saw it before, and where you got it, if you did? 

A, Yes, sir. 

Q. Who did you get it from? 

A. Got it from the city clerk of St. Maries. 

Q. State whether or not that is a fair description 
of the situation of the town of St. Maries and of the 
land upon which the boys were drowned at the time 
they were drowned, if you know. 
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Mr. McFARLAND.—We object to that because 
the witness hasn’t qualified to testify. 

The COURT.—Overruled. [53] 

Q. What is your answer? 

A. That is the nearest correct plat of St. Maries 
that has been made. 

Q. I didn’t ask you that. Does this paper here 
show a fair description of the town of St. Maries? 

A. Yes, sir. 

Q. From you own knowledge? A. Yes, sir. 

Q. Outside of what somebody else says? 

A. Yes, sir. 

Q. Will you describe on the map here—is this 
north? A. Yes. 

Q. I will mark that ‘‘N,’’ then, right there. And 
this is south, is it? A. Yes, sir. 

Q. I will mark that ‘‘S.’’ Please show the Court 
and jury, now, on this map about where this place 
was that the boys were drowned. 

A. This is Eighth street right here, and the saw- 
dust pile— . 

Q. The street marked ‘‘Eighth”’ street is Eighth 
street, is it? 

A. Yes, sir, and right out at the end of Eighth 
street, and back here, both sides, right about there, 
is where the sawdust pile is. 

Q. Make a cross there so that we can see it. 

A. And just about that distance from the corpo- 
rate limits. On the end of Eighth street there is 
where the sawdust pile is, and practically in the cen- 
ter of that sawdust pile is the well or the hole of 
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water that the boys were drowned in. 

Q. How far is it from the end of Eighth street and 
the city limits to where the boys were drowned? 

A. It is Just about, as near as I can guess, between 
275 and 300 feet. [54] 

Q. What is this over here, marked A, B, C and D, 
just to the east of the cross you have made on this 
diagram ? 

A. This is the cemetery here, and I don’t just 
understand what this other is, but the cemetery is 
right here east of the cross. 

Q. State what the fact is with reference to any 
houses being built up west of the cross that you have 
made, where it isn’t platted on this map. 

A. There is no houses, or wasn’t at the time, up in 
there. There is houses along here, and houses along 
here. 

Q. When you say ‘‘along here’’ you are describ- 
ing— A. Right directly north. 

Q. The first row of blocks directly north of the 
cross you have made? 

A. Yes, sir—houses clear up here, up to the ceme- 
tery, houses up around here, above the cemetery. 

Mr. PLUMMER.—I will offer the plat in evidence, 
if the Court please. 

Mr. McFARLAND.—We object to it as incompe- 
tent, irrelevant and immaterial, and not properly 
proven, and proper foundation has not been laid for 
its admission. 

The COURT.—Overruled. 
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(Said plat was thereupon marked Plaintiffs’ Ex- 
hibit No. 1.) 

Q. Do you know now how close to this place where 
the boys were drowned the houses of the town were 
situated? Make it as general as you can, without 
going into detail as to each particular house. 

A. Well, there is houses on the first lot of one of 
the blocks north of the sawdust pile, there is a house 
on— 

Mr. McFARLAND.—If the Court please, we think 
this [55] witness should be confined to the time of 
the alleged drowning. 

The COURT.—Yes. 

Q. July of 1911. 

A. Yes, sir. There is a house on the second lot, 
J believe it is, on the other block directly north of the 
sawdust pile, and there is other houses on the other 
blocks north and south of those two. 

Q. You were there, were you, when the boys were 
taken out of the water? 

A. No, sir, not when they were taken out. 

Q. Shortly after? A. Shortly after. 

Q. How long after? 

A. Ishould judge about an hour. 

Q. About an hour? A. Yes, sir. 

Q. Did you see where they had been drowned? 

Mr. McFARLAND.—I object to that, if the Court 
please. 

The COURT.—Sustained. 

Q. Did you see the sawdust pile there ? 

A. I did. 
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Q. Describe the condition that was in. 

A. Well, it was a very big pile of sawdust on the 
north side of the hole, not quite so large around on 
the east side and around the south side, but it was 
higher, some several feet higher than the water. 

Q. What was the fact with reference to the saw- 
dust being scattered and leveled off there? 

A. There is a big area there covered with sawdust 
that has been scattered. [56] 

Q. What was the appearance of the sawdust piles 
with reference to children having been playing there? 

Mr. McFARLAND.—We object to it unless the 
witness shows knowledge and qualifies. 

The COURT.—Well, it calls for a conclusion. 

Q. Just describe the situation there with reference 
to any evidence, or anything that might indicate that 
children did use it for a playground ? 

Mr. McFARLAND.—Objected to. 

The COURT.—Sustained. 

Q. What was the condition of the sawdust pile 
there ? 

A. There was holes dug in the sides of the pile 
where the boys had been there playing, digging out 
caves, and playing, and slides where they had slid 
down from top to bottom, and the general appearance 
showed that it had been used for playgrounds. 

Mr. McFARLAND.—We object, and ask to have 
the answer stricken out as a conclusion. 

Mr. PLUMMER.—We consent, but it is pretty 
technical. 
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The COURT.—Oh, no; counsel shouldn’t state that 
it is technical. 

Q. Where were the boys when you got there? 

A. They were just at the edge of the water. 

Q. What was the condition of the water that you 
saw there? 

Mr. McFARLAND.—We object to that, if the 
Court please, as immaterial, irrelevant and incom- 
petent, and not alleged in the complaint, and imma- 
terial to the issues? 

The COURT.— Overruled. 

Mr. McFARLAND.—We except. 

Mr. PLUMMER.—Answer the question. Did you 
hear the [57] question? 

WITNESS.—I don’t believe I just understand the 
question. 

Q. What condition was the water in? Was it 
clear water, or dirty water, or what was it? 

A. It was not clear water. 

. How deep could you see down in the water? 

A. Not very deep. The sawdust went down into 
the sides of the water, and you could possibly see in 
maybe two feet from the edge of the water. 

Q. How deep could you see in the water? 

A. Probably a foot. 

Q. How wide and how long was this water, this 
body of water? 

A. Well, it was about, J should judge about eight 
feet wide and probably twice that long. 

Q. Did you ascertain at that time whether or not 
there was a well there? AM IL @uiph 


60 Coeur d’Alene Lumber Company 


(Testimony of Oliver J. Thompson.) 

Q. Just describe what kind of a well was there, 
aud all about it. 

A. Well, I was up there a day or two after the ac- 
cident happened, and I taken a long piece of board 
and I measured in there, felt in to see how deep it 
was. 

(). How deep was it? 

A. As far as I could figure, it was something like 
six or eight feet. 

Q. Do you know how wide the well itself was in 
diameter, outside of the body of water that had over- 
flowed, I mean the well itself, proper? 

A. It didn’t seem to be more than five or six feet 
across, the deep part. [58] 

Q. Had you ever known your boy to go up there 
and play before? AG ING, Sue. 

Mr. McFARLAND.—We object to that for the 
reason that the witness, as plaintiff, has verified the 
complaint, and in that complaint he stated that his 
boy and these boys habitually went upon these prem- 
ises, and that it was open and notorious that they 
went thereon. 

Mr. PLUMMER.—If your Honor please, that 
question has been raised a number of times. It is 
evident from the allegations of the complaint that 
the allegations as to being open and notorious was 
solely for the purpose of charging the owner defend- 
ant with knowledge of the situation there. He 
doesn’t say in the complaint that at the time of the 
accident, or before the accident occurred, that he 
knew about it, or that he knew the boys went up there 
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at all, but we can find those things out afterwards. 
They might have gone there, which I don’t think they 
did as a matter of fact, and it is an error probably 
of mine, putting that point in the complaint. 

The COURT.—If it was open and notorious for 
the defendant, why wouldn’t it be open and notorious 
for the plaintiffs? 

Mr. PLUMMER.—Because the plaintiff is not the 
owner of the land, and lives a long ways from it, and 
the same knowledge wouldn’t be charged to the plain- 
tiff as to the defendant. 

The COURT.—It doesn’t appear that he lived a 
long ways from it yet. 

Mr. PLUMMER.—I think Mrs. Thompson said 
about six blocks. [59] 

Q. How far do you live from this place, Mr. 
Thompson, where the boys were drowned ? 

Mr. McFARLAND.—At that time. 

Q. Yes, at that time. 

A. I live just about six blocks and a half. 

Q. When was the first time that you discovered this 
well and this water here that you speak of ? 

A. When I went there— 

Mr. McFARLAND.—Wait a minute. We object 
to that for the reason that the complaint, which is 
sworn to by this plaintiff, alleges that these condi- 
tions existed openly and notoriously for a long time, 
and he would not be permitted to contradict the alle- 
gations of his complaint, to which he has sworn. 

Mr. PLUMMER.—If your Honor please, the 
words ‘‘open and notorious’? do not mean that the 
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whole world knows of a thing; it means that those 
in the immediate vicinity, or the owner, would know 
it. Certainly that complaint could not be construed 
as meaning that he himself knew it, the plaintiff, and 
if it does I would ask to strike that part of the com- 
plaint out, because it isn’t true, and it wasn’t in- 
tended to be understood that way. 

The COURT.—The difficulty about it, Mr. Plum- 
mer, is that you come up here before the trial, and 
now during the trial—before the trial you asked to 
substitute an amended complaint; in other words, 
you ask to amend, or to be relieved from a statement 
in the complaint, and if the Court complies with 
your request it leaves the defendant without an op- 
portunity of proving the fact that you knew of this 
condition, 

Mr. PLUMMER.—If the Court please, they have 
alleged [60] it as an affirmative defense. 

The COURT.—What? 

Mr. PLUMMER.—That he knew about this, knew 
the children went there, and therefore assumed the 
risk. It goes to show that they didn’t construe the 
complaint as alleging that at all, and of course they 
didn’t. 

The COURT.—I have been unable to see how I 
could fairly construe that complaint without constru- 
ing it as implying at least that everybody in that 
neighborhood knew these conditions, that it was 
notorious. 

Mr. PLUMMER.—In the immediate vicinity. 

The COURT.—Well, five or six blocks would seem 
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to be in the immediate neighborhood. 

Mr. PLUMMER.—Well, five or six blocks in the 
city, you know, they might not know anything about 
it unless they happened to be there for some purpose. 
Here is their affirmative defense: ‘‘That at all of the 
times mentioned in said complaint and herein men- 
tioned, plaintiff knew of the existence of said pond 
or sink, and knew that said Bernarr Thompson was 
in the habit of going upon said premises and that it 
was the duty of plaintiff to exercise care, control and 
supervision over him, the said Bernarr Thompson, 
and to prevent and restrain him from entering said 
premises, and from going near, in or about said pond, 
but that plaintiff, disregarding his duty in the prem- 
ises, carelessly, negligently and knowingly permitted 
the said Bernarr Thompson to frequent said prem- 
ises and to go in wading in said pond, and carelessly 
and negligently omitted to prevent and restrain the 
said Bernarr Thompson from entering said preni- 
ises and going wading in said pond, by reason 
whereof the said Bernarr Thompson did, as afore- 
said, enter said premises and go into said pond to 
wade and became [61] drowned, as aforesaid.”’ 
They allege that as an affirmative defense. 

The COURT.—They would have to allege it as 
making part of their affirmative defense of contrib- 
utory negligence. 

Mr. HEITMAN.—If the Court please, the com- 
plaint first alleges the dangerous condition of the 
premises, and the danger of small children (para- 
graph 8) falling in the said well or cistern and be- 
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coming drowned, and the habitual use of said prem- 
ises by said Bernarr Thompson and other com- 
panions and children of tender years was open and 
notorious up to the time of the death of said Bernarr 
Thompson. That would extend it to anybody in the 
immediate neighborhood. ‘‘And was well known to 
said defendant, but on account of the tender years 
of said Bernarr Thompson he did not know or appre- 
ciate the dangerous condition of said premises.”’ 
The only proper construction which can be placed 
upon that language, if the Court please, is that every- 
body in that immediate neighborhood except this boy 
knew and appreciated the dangerous character of the 
premises and the habitual use of them by this boy 
and his associates. Of course in setting up our de- 
fense of contributory negligence we had to make this 
a part of the affirmative defense. 

Mr. PLUMMER.—If the Court please, as to what 
should be considered in the immediate vicinity there 
certainly seems to be a question of fact. A person 
might not know of something that happened even a 
block away, and still those right around there could 
see children go on this land and play from time to 
time, [62] day in and day out, and these people 
lived six blocks away. It couldn’t, as I said before, 
possibly be construed as charging anything more 
than charging the defendant itself with knowledge 
of the conditions. 

The COURT.—You expressly charge that; you say 
that the defendant knew this? 

Mr. PLUMMER.—Yes, following that allegation 
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of the notorious character, and for that reason, of 
course, he knew it. We can’t bring home actual 
knowledge that somebody told him of it. 

The COURT.—You so alleged. You allege that he 
knew ? 

Mr. PLUMMER.—If your Honor please, the law 
is, and I think counsel will agree with me, and also 
your Honor, that knowledge can be shown in two 
ways, either by actual knowledge, actual notification, 
or a condition of affairs which the law, by reason of 
the existence of which, the law charges notice. 

The COURT.—True. 

Mr. PLUMMER.—We ecouldn’t prove, of course. 
We wouldn’t know that the Coeur d’Alene Lumber 
Company had been informed by some particular per- 
son going and telling them about the dangerous con- 
dition that was left to exist there for three or four 
years because they had moved the plant away, and 
the Coeur d’Alene Lumber Company was doing busi- 
ness in Coeur d’Alene; therefore we charge in the 
complaint a condition which in law would charge 
them with notice, as a matter of law. In other 
words, if we show that the condition there was of 
such a notorious character that people living in the 
immediate vicinity knew the condition of affairs 
there, knew it was used as a playground, that by im- 
plication the [63] Coeur d’Alene Lumber Com- 
pany must have known it. 

Mr. HEITMAN.—Yes, and that the plaintiff knew 
of it too. — 
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Mr. PLUMMER.—The plaintiff not necessarily 
would know it. 

The COURT.—Then it wouldn’t make any differ- 
ence whether it was notorious or not if by reason of 
being owner of the land they were supposed to know 
it? 

Mr. PLUMMER.—They would be supposed to 
know of the well being there, the dangerous condi- 
tion, and the people going there and playing. 

The COURT.—They would be supposed to know 
that? 

Mr. PLUMMER.—Certainly. I think that alle- 
gation is not necessary at all. 

The COURT.—I was trying to find out what it was 
put in for. You say it wasn’t for the purpose of 
admitting or stating that you knew. You say it was 
put in for the purpose of showing that the defend- 
ant knew. Now you say it wasn’t necessary to be 
put in for that purpose. 

Mr. PLUMMER.—I don’t think it was, but it was 
put in in the exercise of an abundance of precaution 
in pleading, if your Honor please. Some authorities 
hold that the mere possession is not sufficient, but 
others hold that it is. But all authorities hold that 
where it is open and notorious they are charged by 
operation of law with knowledge. That was the rea- 
son it was put in there. The open and notorious 
character certainly couldn’t charge the plaintiff in 
this case at all. 

The COURT.—If it was open and notorious that 
this condition existed, and it was open and notorious 
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that this witness’ child and other children played 
there [64] habitually from day to day, would I be 
justified in submitting to the jury the question as 
to whether or not that wasn’t constructive knowl- 
edge to the defendant, and take away from them the 
question as to whether or not it was constructive 
knowledge to the plaintiff ? 

Mr. PLUMMER.—TIf the Court please, I see the 
Court’s position, but here is the position that we take, 
that even if he didn’t know at the time of filing the 
complaint, if he did know— 

The COURT.—He doesn’t say that. He doesn’t 
say that it was notoriously known at the time he filed 
the complaint. The notoriously known refers to the 
time of the accident. 

Mr. PLUMMER.—Even if he did know that his 
child played there, and children generally plaved 
there, he could not have known of the dangerous char- 
acter of the premises covered up in a way; he couldn’t 
have known that, because the children themselves 
didn’t know it, and they played right around there. 

The COURT.—Why is this question material at 
this time anyway? 

Mr. PLUMMER.—I don’t Anil it is, only coun- 
sel contend for everything, and I want to cover every 
possible ground. I don’t think it is material, be- 
cause the assumption of risk is a defense anyway. I 
will withdraw the question temporarily. 

Q. How large a town is St. Maries at this time? 

Mr. McFARLAND.—We object to that as not 
material. 
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Q. At that time, at the time of the accident. 

The COURT.—The objection is overruled. 

@. Approximately. I don’t suppose you have 
counted them all. [65] 

A. How large at this time? 

Q. No—how large at the time of the accident, in 
1911? 

The COURT.—Two years ago. 

A. You mean the population? 

Q. Yes. 

A. Well, it was probably 1500, as near as I know. 

Q. What was your business at that time? 

A. Well, right at the time the accident happened 
I didn’t have any business; I wasn’t able to work. 

Q. What had been your business when you were 
able to work? 

A. I had been selling the ‘‘Spokesman Review’’ 
there, delivering the paper around town. I wasn’t 
the agent, but then I was doing the work for the 
agent. 

Q. Just describe about this boy, with reference to 
his general characteristics and his ambition, so far 
as you were able to observe. 

Mr. McFARLAND.—We object to that as incom- 
petent, irrelevant and immaterial, and tending to 
elicit the opinion and conclusion of the witness as to 
the characteristics. 

The COURT.—You may state his physical and 
mental characteristics, his disposition. 

A. Well, he was a very bright boy. He was about 
as near physically perfect as any child I ever saw, 
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and upright; he was polite and nice to everybody, 
and everybody had a kind word for him. It seemed 
to affect everybody more or less around there— 

Mr. McFARLAND.—We object. 

The COURT.—_No. 

Mr. PLUMMER.—You needn’t go into that part 
of it. You may take the witness. I may recall him 
later, but you may take him now. [66] 

Cross-examination. 
(By Mr. McFARLAND.) 

@. At the time that you found these boys up there 
at this pool, or whatever it was, did the bodies have 
their clothing on? A. No, sir. 

Mr. McFARLAND.—That is all. 

Redirect Examination. 
(By Mr. PLUMMER.) 
Q. Did your boy swim? A. No, sir. 
Mr. PLUMMER.—That is all. 


[Testimony of Andrew Warner, for Plaintiffs. ] 
ANDREW WARNER, called and sworn as a wit- 
ness on behalf of plaintiffs, testified as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 
. Please state your name. 
. My name is Andrew Warner. 
. What is your profession, Mr. Warner? 
. Lama Methodist minister. . 
. A minister of the gospel, are you? 
. Yes, sir. 
. Where do you reside? 


Oro rope 
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A. Walla Walla, Washington. 
Q. You have been subpoenaed here by the detend- 


ant also, haven’t you? 

Mr. McFARLAND.—We object to it as imma- 
terial. 

The COURT.—Yes. 

Mr. PLUMMER.—AIl right. [67] 

. Where did you reside in 1911—June, 1911? 

. st. Maries, Idaho. 

. Have you a son? A. I have two. 

. What is the age of the son you have with you? 
. He is nine. 

. What is his name? A. Kenneth. 

Were you present shortly after the drowning 
of these two boys, the Moore boy and the Thompson 
boy, at St. Maries, on June 1, 1911? A. Yes, sir. 

Q. Just state the circumstances, how you hap- 
pened to go down there to where they were drowned, 
and what you saw when you got there. Just tell it in 
your own way so that the Court and jury can under- 
stand. 

A. In the morning of this day the boys, having 
been playing lumber-jack and cowboy, decided that 
they would be real lumber-jacks and cowboys and go 
out on the hill back of the church, take their dinners 
with them and their blankets with them for tents, 
and spend the day there. 

Q. Who do you mean now? 

A. My boy Kenneth and these two boys that were 
drowned. I don’t remember just the hour they went 
up—along about half-past ten or eleven, I think. 
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We thought it was perfectly safe for them to go up 
in this direction, being back of the church and away 
from the river and the roads. And about one o’clock, 
I think it was, my boy came rushing toward the 
house and run in the door and cried out that the two 
boys— 

Mr. McFARLAND.—We object to what he said. 

Mr. PLUMMER.—It is part of the res gestae, if 
the [68] Court please. 

Mr. McFARLAND.—I don’t think that rule ap- 
plies to cases of this kind. And the question tends 
to elicit secondary and hearsay evidence. 

The COURT.—How far is your place from the 
sawdust pile? 

A. I judge about 200 yards, something like that; 
I am not quite sure—something like that distance. 

The COURT.—He may answer. 

Mr. McFARLAND.—An exception. 

A. The lad said that he saw two boys drown, in a 
very excited manner. I said, ‘‘What is the matter, 
Kenneth?”’ and he said, ‘‘Russell and Bernarr are 
drowned,’’ and I said, ‘‘Where?”’ and he said, ‘‘In 
the sawdust pile,’’ and while I couldn’t understand 
how they could drown in the sawdust pile I knew it 
was a desperate occasion, from the conduct of the 
lad, and ran toward the sawdust pile. After I came 
toward the top of the sawdust pile I saw this little 
pool of water, as it appeared. I said, ‘‘The boys 
couldn’t drown there,’’ but there was their clothing, 
and I ran down to the sawdust pile, and picked up a 
stick and thrust it in the pool, and it went down a 
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few inches, and I said, ‘‘The boys are trying to scare 
the lad and are hidden.’’ I called them, and no re- 
sponse; then I thrust the stick out a little further and 
it went down, and I threw off my coat and waded 
out into the pool, and fell into this pool, and my feet 
touched on a limb or a log, I don’t know whether it 
was on the bottom of the well or not, upon which I 
rested, and searched about with my foot until I found 
one body. 

q. How deep were you in right there? 

A. I don’t recall just how far down the log was. 
When I fell in I fell up to my neck, and my head was 
out of the water. 

Q. Goahead. [69] 

‘A. By this time R. H. Wileom had arrived, and I 
handed this body to him. He laid it down, and I 
found the other body and brought it up and handed 
it to him. 

Q. At that time describe that pool of water that 
you took the bodies from. Just show how precip- 
itous it was on the edge, and how the sawdust was 
surrounding it, and the whole general situation there, 
so that the Court and jury will understand it as you 
saw it. 

Mr. McFARLAND.—That is not a proper ques- 
tion. Jtis assuming that it is precipitous. 

The COURT.—You may state just what the con- 
ditions were there. 

A. This pool of water, as I said a mioment ago, was 
shallow near the edge, and I had stepped in but a 
short distance whenI fellin. I didn’t wade in, grad- 
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ually getting into deeper water, but fell in. There- 
fore the pool—of course, it was straight down, or so 
nearly so that it occurred to me that that was the 
condition that prevailed. 

Q. How large a pool was this, that is, in diameter? 

A. I couldn’t be sure about the diameter of it. 
This I know, I came in from the south side, as I 
waded out into the pool, really from the southeast 
corner, or, rather, the south and east portion, and 
had gone but a few steps until I fell in, and I handed 
the bodies, as I was in the hole, I handed the bodies 
to R. H. Wilcom from the other side, and he was on 
the outside of the pool. 

Q. You could reach him? A. Yes, sir. 

Q. What was there there that you saw or felt that 
resembled a curbing of a well, wooden curbing, if 
anything? 

Mr. McFARLAND.—We object to that because it 
is assuming conditions that haven’t been testified to 
by [70] the witness. 

The COURT.—He may answer. 

Mr. McFARLAND.—An exception. 

A. It occurred to me at the time that I had stum- 
bled over a board that was standing edgewise. I 
know nothing of any other board. I didn’t examine 
with that point in view, and made no examination. 
My business was to get the boys out. 

@. Where was this board, with reference to the 
sides of the well? A. Well, I fell in the well. 

Q. When you stumbled over this board? 

A. Yes, sir; at least that is the judgment that I 
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formed as I went into the well. The main thing in 
my mind, however, was to find the bodies, and not to 
examine the boards. 

Q. From what you saw there, and from feeling 
around and getting the bodies out, what was the 
diameter of this well, as near as you could recollect? 

A. Well, I couldn’t recall definitely. 

Q. You could give an approximate diameter. 

A. Well, it wasn’t— You mean now the hole, or 
the pool of water? 

Q. The hole itself. 

The COURT.—The hole, as distinguished from the 
pool of water. 

A. I couldn’t say definitely, for I touched but two 
sides of it, the one I fell in over, and the side out of 
which I lifted the boys. 

Q. How far were the two sides you touched apart? 

A. I couldn’t see. 

The COURT.— Were these opposite sides? 

A. No, sir, they were adjacent sides. [71] 

Q. When you attempted to get the boys out was 
there anything that you saw or could see that would 
indicate that there was a well there, excepting the 
pool of water of a shallow character that you have 
described ? A. No, sir. 

Q. Describe how this sawdust was situated with 
reference to the well, whether or not it was leveled 
off. Just describe it. 

A. To the north side of the well there was a pile 
of sawdust, I can’t recall just how high, but several 
feet high. To the south side there was something of 
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a pile of sawdust, although I don’t recall that pile 
as I do the side on the north, as it was the north side 
out of which the children were taken, and we laid 
them on the edge of the sawdust pile on the north. 
The sawdust pile was several feet, a few feet high. 

Q. How much ground did it cover, the sawdust 
scattered around there? 

A. You mean the entire sawdust pile? 

Q. Yes, everything. 

A. It was quite a large area. 

Q. Would you think an acre, or a half an acre? 

A. I would hardly think an acre, and I don’t know 
definitely. 

Q. As big as this room? 

A. Oh, yes, larger than this room, I think; at least 
that was the impression that I formed. 

Q. How long had you lived there, Mr. Warner, 
prior to this accident? 

A. About—I lived there at one time a year and a 
half, and I moved away, and was gone a year, and 
when this accident happened I had been living there 
at that time about nine months. 

Q. During that time do you know when the mill 
was moved away? A. Yes, sir. [72] 

Q. When was the mill moved away? 

A. I don’t recall. The mill was there when I 
went there, and I don’t remember the exact date as 
to when it was taken away. 

Q. Do you know how many years it was, what year 
it was in? 

A. No, I can’t recall. Let mesee. I moved there 
in March. 
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Q. What year? 

The COURT.—You mean this last time? 

A. No, sir, the last time, that was when the mill 
was there. 

Q@. I want to know when the mill was moved away. 

The COURT.—He says the mill was there when he 
came there the last time. 

A. No, sir, the first time, and I think it was—I 
wouldn’t be sure whether it was gone when I moved 
away or not; at this present time I can’t recall. 

Q. What was this land that this sawdust was on, 
and the sawdust pile itself, in that immediate vicin- 
ity generally used for after the mill left there, up to 
the time of this accident? 

Mr. McFARLAND.—We object to that, if the 
Court please, because the witness hasn’t shown any 
knowledge as to whether it was used at all. 

Q. If you know. 

The COURT.—You may state the use, if any, that 
was made of the land. 

A. I don’t remember whether the lumber was 
hauled off before the mill was removed or not. The 
lumber pile was there at the time the mill was there, 
and it wasremoved. The plot of ground adjacent to 
the sawdust pile was used for the storing of lumber. 

Q. What I have reference to, what was it used for 
by the public, the children? [73] 

Mr. McKFARLAND.—We object to that as leading, 
if the Court please, and assuming that it was used 
by the public. 

The COURT.— Overruled. 
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A. There was no fence around it and folks quite 
commonly were in that section, walking across it. 
It was rather used publicly. I think there was a 
road running about near there, perhaps through the 
property. J don’t know that it was a public road, 
but there was a path that we used to go up through 
there going back to the hills. 

Q. How close to this sawdust pile did that path or 
road go? 

A. The one I referred to, going up the hill, was a 
short distance beyond the sawdust pile; I can’t say 
just how many feet. 

Q. Who did you ever see, if anyone, around there 
playing? 

Mr. McFARLAND.—We object to that, if the 
Court please, as leading and suggestive. 

The COURT.—Overruled. Answer the question. 

Mr. McFARLAND.—An exception. 

A. I don’t recall any particular individuals that I 
saw around there. I couldn’t name any persons just 
now, but folks were often there, that is, in passing 
back to the hills, as I say, we often went through that 
section, and a number of children lived about that 
section. 

Q. What do you know, Mr. Warner, if anything, 
with reference to children playing around on this 
sawdust pile after the mill left, as a habitual oceur- 
rence? Tell what you know about that feature of it. 

A. I don’t recall any particular time that I saw 
children playing there, but I saw evidence of their 
having played there. There were pits in the sawdust 
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pile that I remember seeing, such as children would 


make. 
Mr. PLUMMER.—You may take the witness. 


[74] 
Cross-examination. 
(By Mr. McFARLAND.) 

Q. Mr. Warner, that pool was in an oblong form 
or shape, was it not? 

A. I don’t remember so much about the west side 
of it, or the southwest, rather, if I remember the 
directions right. I don’t remember how far it ex- 
tended in that direction. 

Q. Well, it was longer than it was wide. 

A. That is the impression I had. 

Q. In going into the water did you approach from 
the side or the end of the pool? 

A. Well, rather the corner. 

Q. Rather a corner? A. Yes, sir. 

Q. And how many steps had you taken before you 
stepped into or fell into this hole you found in the 
pool ? A. Only a few. 

Q. Would you say three or four? 

A. Not more than that. 

@. Nor more than three or four? A. No. 

Q. And before getting into this hole how deep was 
the water? 

A. I don’t recall from wading in. I recall that as 
I put the stick down in the edge it was only a few 
inches deep, some perhaps six or eight or maybe ten, 
something like that; it wasn’t deep. 

Q. That pool was about ten or twelve feet wide at 
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that time, was it not? 

A. You mean the narrower way ? 

Q. Yes. 

A. I couldn’t be definite as to its width. As I 
say, I [75] walked in this few steps, then I 
handed the bodies out on the other side. I don’t 
know how wide the pool was just. As it occurs to 
me now, it doesn’t occur to me that it was more than 
ten or twelve feet wide. 

Q. And this hole was in the center of the pool, was 
it not, so far as the sides are concerned ? 

A. There was water all about it, as I recall it. 

Q. Do you remember how long the pool was? 

A. No, sir, I couldn’t say definitely how long, be- 
cause I paid little attention to the other side of it. 

Q. Wasn’t it as long as thirty feet? 

A. I couldn’t say. 

Q. You wouldn’t be safe in placing any estimate 
on it at all? A. No, sir. 

Q. When you discovered these boys did their 
bodies have any clothing on? A. No, sir. 

Q. You found all the clothing on the sawdust near 
the water? 

A. I suppose it was all there; the clothing was 
there. 

Q. Now, at that time there were not many families 
living in the immediate vicinity of the pool, were 
there ? 

A. Well, there were several families living near. 

Q. Well, how near? A. Nearer than we lived. 


80 Coeur d’Alene Lumber Company 


(Testimony of Andrew Warner.) 

@. About how far from the pool was the nearest 
family living? 

A. I know where the folks lived, but I don’t know 
just exactly how far it was. There were some folks 
that lived west of the sawdust pile, I think not quite 
so near as Mr. Burnham’s folks, who lived to the 
north and a little east. 

Q. Did the Burnham family live nearer than any- 
one else? [76] 

A. I am not quite sure that the Burnham family 
lived on the corner or not; they lived in one of those 
houses. 

Q. About how far did Burnham live from the 
pool? 

A. I couldn’t answer definitely. My guess would 
be 100 yards. That is justa guess. I haven’t meas- 
ured the distance. 

Q. Now, this board or plank over which you stum- 
bled, could you say whether it was in shallow water 
on the bottom of the pool? 

A. No, I couldn’t say definitely just how it was 
located. I remember stumbling over an obstruction 
which I took to be a plank. 

Q. You do not know how long that plank was? 

A. No, sir. 

Q. This path about which you have testified is one 
that was made by the people who had operated the 
sawmill, when it was there? 

Mr. PLUMMER.—That isn’t cross-examination, 
if the Court please. I object to it. 

The COURT.—Yes; he testified to a path. 
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Mr. PLUMMER.—I will withdraw the objection. 

‘A. There was a road that went up into the hills 
from the sawmill, which became this trail to which I 
referred. 

Q. How far was this road from the pool? 

A. I can’t be definite; it was back some little, sev- 
eral feet. 

Q. Wasn’t it a road that had been constructed and 
was used by the sawmill people, by Schmidt Broth- 
ers? A. I think so. 

Mr. McFARLAND.—That is all. [77] 


Redirect Examination. 
(By Mr. PLUMMER.) 

‘Q. Do you know who built the road? 

A. No, sir. 

Q. I wish you would describe how difficult it was 
for a person to get out of this hole once they got into 
it, as you were when you fell in. 

Mr. McFARLAND.—We object to it as leading 
and suggestive, and as assuming that it was difficult, 
if the Court please. 

The COURT.—He may answer. 

Q. Just describe it. 

A. Well, I got out very readily, but it would be 
difficult for children to get out. 

Q. Why? 

Mr. McFARLAND.—We ask to have that latter 
part of his answer stricken out as not responsive, 
and as an opinion of the witness. 

The COURT.—Denied. 
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Mr. McFARLAND.—An exception. 

Q. Just describe why it would be difficult to get 
out of. 

A. The hole was too deep for children to get out 
of readily, over this steeper part, this straight edge 
of the well, the deeper part of the hole. 

Mr. PLUMMER.—I believe that is all. Send 
your boy in, Mr. Warner. 

Mr. McFARLAND.—That is all. [78] 

Mr. McFARLAND.—If the Court please, we ob- 
ject to the swearing of this witness until we can 
examine him as to his qualifications to testify as a 
witness in this case. 

The COURT.—Well, you may ask him. 


[Testimony of Kenneth Warner, for Plaintiffs. ] 

KENNETH WARNER, called as a witness, be- 
fore being sworn, testified as follows, on being exam- 
ined by Mr. McFarland. 

Q. State your name. A. Kenneth Warner. 

@. Where do you live? 

A. 807 Whitman Street, Walla, Walla. 

Q. How old are you? A. Nine years old. 

Q. Where did you live before you went to Walla 
Walla? ‘A. St. Maries. 

Q. When did you go to St. Maries? 

A. I don’t know. 

@. When did you leave St. Maries for Walla 
Walla? A. I don’t remember. 

Q. How many different times did you and your 
father live in St. Maries? A. Twice. 

Q. Do you know when you left there the first time ? 
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The COURT.—Well, do you mean what date? 

Mr. McFARLAND.—Yes, what year, how long 
ago. A. I don’t know. 

Q. Do you know when you went back to St. 
Maries? A. No, sir. 

Q. To what place did you go when you left St. 
Maries the first time ? iA. Rathdrum. [79] 

Q. And you don’t know when you left Rathdrum? 

A. No. 

Q. Did you ever testify in court as a witness? 

A. No. 

Q. Do you know what it is to take an oath to tes- 
tify in court? ve Nos sit. 

Q. Do you understand the obligation of an oath, 
what it means to hold up your hand in court and be 
sworn ? A. Yes. 

Q. How? A. Yes, sir. 

Q. When did you learn that? A. Papa told me. 

Q. When did he tell you that? A. To-day. 

Q. Is that the first time you knew it? BN Ss 

Q. What does it mean, taking an oath, or being 
sworn in court as a witness? 

A. It means that you mustn’t lie. 

@. It means what? 

A. That you mustn’t lie. 

Q. Do you know what would be done to you, or 
what would become of you if you were to swear to 
something that wasn’t true? me NO, sir. 

Q. You don’t. Do you remember things that hap- 
pened two years ago? A. Yes, sir. [80] 

Q. Everything that happened to you, that you 
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saw ? A. No, sir. 

Mr. McFARLAND.—If the Court please, we ob- 
ject to this boy being sworn as a witness and per- 
mitted to testify in this case, for the reason that it is 
shown that he is too young, and doesn’t fully under- 
stand and realize the nature and obligation of an 
oath. 

The COURT.—What is your name? Kenneth? 

‘A. Kenneth. 

The COURT.—I will state this to you, Kenneth, 
that when you are sworn here to testify you must tell 
nothing but the truth, and if you tell a story or a lie, 
as you call it, you are in danger of being very se- 
verely punished. People who tell lies in court are 
sometimes sent to jail or the penitentiary. You may 
administer the oath, Mr. Clerk. Stand up, Kenneth, 
and hold up your hand. 

(The witness, Kenneth Warner, was thereupon 
Sworn. ) 

Direct Examination. 
(By Mr. PLUMMER.) 

Q. Now, Kenneth, there is nothing to be scared of 
at all. You mustn’t be scared. Nobody is going to 
hurt you. I just want you to tell about the two boys 
being drowned. Were you with these two boys when 
they were drowned? A. Yes, sir. 

Q. That is, the Moore boy and— 

A. And the Thompson. 

Q. And the Thompson boy ? A. Yes, six. 

Q. Where had you and those two boys been that 
forenoon ? A. Been playing up on the hill. [81] 
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. Where did you say you had been, Kenneth? 
. Up on the hill. 
. How far from where they were drowned? 
. About a block. 
. About a block ? A. Yes. 
. Where did you and the boys go after you had 
been up on the hill? 

A. Went over by the sawdust pile to play around 
there. 

Q. Went over there to play? A. Yes. 

Q. What did you play? What did you and the 
boys play there? 

A. We played cowboy and Jumber-jack. 

Q. What did you do in playing that? Did you 
run around, or how? 

A. Ran around over the sawdust pile. 

Q. Had you ever been there before yourself? 

A. No, sir. 

Q. What happened then after you had played cow- 
boy and lumber-jack ? A. We ate our lunch. 

@. Where did you eat your lunch? 

A. Right by the sawdust pile, on it. 

Q. On the sawdust pile? A. Yes, sir. 

Q. In one of the little holes there? 'A. Yes. 

Q. Just describe that hole that you ate your lunch 
in there, what kind of a hole it was, in the sawdust? 

A. It was the first place—I don’t think it was a 
hole; it was just at first where the sawdust pile went 
up. [82] 

Q. How far away was it from where the boys were 
drowned ? A. I don’t know. 
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Q. Then what did you and the boys do after you 
ate your lunch? 

A. We went over to the sawdust pile and saw this 
pool. 
. Over to where the water was? A. Yes, sir. 
. What did you and the other boys do there? 
. Waded in at first. 
. You waded around in there, did you? 
. Yes, sir. 
. How long did you and the other boys wade 
around in the water? A. I don’t know. 

Q. Did you see anything there, Kenneth, to show 
you that there was a deep hole there ? A. No, sir. 

Q. How was the water where you were wading 
around, how deep was it where you waded around 
there? A. Just shallow, about six inches. 

Q. How far did it come up on your ankles? 

A. I don’t know. 

Q. Then what happened after you and the boys 
waded around a while? 

A. They took off their clothes and went in swim- 
ming, was going to go in swimming. 

@. Who went in first ? A. Bernarr. 

@. Bernarr Thompson went in first? 

A. Yes, sir. 

Q. Then what happened to him when he went in? 

A. Russell tried to help him out. [83] 

Q. The Moore boy tried to help the Thompson boy 
out? A. Yes. 

Q. What did the Thompson boy do to cause the 
Moore boy to try to help him out? Was he drown- 
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ing, or what? A. He was drowning. 

Q. What did he say or do? 

A. I don’t remember. 

Q. What made you think he was drowning? 

A. Because he made a motion when he was in the 
water. 

Q. Made motions for help, did he, and then the 
Moore boy went in to pull him out? 

A. Yes, sir. 

Q. Then what became of the Moore boy? 

A. He drowned with him. 

Q. And then you run to tell your father, did you? 

A. Yes, sir. 

Mr. PLUMMER.—Take the witness. 


Cross-examination. 

(By Mr. McFARLAND.) 

Q. Did you wade around in that place yourself, 
Kenneth? A. Yes, sir. 

Q. Did you take off your shoes and stockings to 
wade around? ‘A. Yes, sir. 

Q. And were you wading around there after these 
boys had taken off their clothing? SY Nowsir: 
. You stayed out on the bank, did you? 
. Yes, sir. 
Now, you say that Thompson went in first? 
. Yes, sir. [84.] 
. Took off his clothes first? A. Yes, sir. 
. Did he try to Swim around in there? 
. Yes, sir—no—he tried to, but he couldn’t. 
. How long had he been trying to swim before he 
went down? A. I don’t know. 
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Q. Do you know how long a minute is? 

A. Sixty seconds. 

Q. Well, had he been trying to swim sixty seconds? 

A. I don’t know. 

Q. When the Thompson boy was trying to swim, 
what was the Moore boy doing? 

A. He was watching him. 

Q. Did he have off his clothes then too? 

A. Yes, sir. 

Q. Was he in the water or out on the bank? 

A. Out on the bank. 

@. Was he standing out on the bank at the time 
that the Thom'pson boy commenced to drown? 

A. No, sir, 

@. Was he in the water at that time? 

A. Yes, sir. 

Q. Was he standing up or trying to swim? 

A. Trying to swim. He was trying to pull him 
out. 

Q. When the Thompson boy first began to drown, 
how far was the Moore boy from him? 

‘A. I don’t know. 

Q. Well, was he as far as from you to me? 

A. I don’t think so. 

Q. Was he half that far? A. Just about. 

Q. Just about. Did he have his feet on the bottom 
of the pool? [85] A. I don’t know. 

Mr. PLUMMER.—Who do you mean—which boy? 

Mr. McFARLAND.—The Moore boy. 

Q. What did the Thompson boy say, if anything, 
when he first commenced to drown? 
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. I don’t know. 

. Did he say anything? A. No, sir. 

. Did he speak or holler? A. Nowsir, 

. Or cry out in any way? A. No, sir. 

Did he make any motions with his hands? 

. Yes, sir. 

Show the jury what kind of motions he made. 
. Waved his hands like this. 

. Just waved his hands like this? 

. Yes, sir. 

. Did he strike the water when he was waving 
his hands that way? A. Yes, sir. 

Q. Did the Moore boy say anything when he 
started to where the Thompson boy was? 

A. I don’t remember. 

Q. How? A. I don’t remember. 

Q. ‘Did the Moore boy get hold of the Thompson. 
boy, catch him with his hands in any way? 

A. I don’t think so. 

Q. He did not. Did you see the Thompson boy 
when he went down under the water for the last 
time? A. No, sir. [86] 

Q. Had he gone under the water when you left 
there to go for your father? 

A. I don’t know; I don’t remember. 

Q. How? A. I don’t remember. 

Q. You don’t remember. Had the Thompson boy 
gone under the water the last time when you started 
for your father? A. No, sir. 

Q. Did you see the Moore boy or the Thompson 
boy either go under the water the last time? 
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A. No, sir. 

Q. You didn’t see them when they were drowned 
then, did you? A. No, sir. 

Q. When you saw the Thompson boy waving his 
hands that way, did you strike out for home? 

‘A. Yes, sir. 

@. And did you look at the Moore boy just before 
striking out for home? A. No, sir. 

Q. Do you know what the Moore boy was doing 
when you left this pool to go home for your father? 

A. I don’t know. 

Q. You don’t remember much about that, do you, 
Kenneth? A. No, sir. 

Q. That has been a long time ago, hasn’t it? 

A. Yes, sir. 

Q. Do you know how long ago it was? 

A.. Two years. 

Q. You don’t know which one of these boys 
drowned first, do you? A. I think Russell did. 

Q. Russell who? [87] A. Moore. 

Q. Neither one of those boys could swim, could 
they? A. I don’t think so. 

Q. Was either one of them in the middle of the 
pool at the time they went in, or at the time the 
Thompson boy began to drown? 

A. No, sir, I don’t think so; I can’t remember. 

Q. How far was the Thompson boy from the bank 
or edge of the pool when he began to wave his hands? 

‘A. Pretty near in the middle. 

Q. Was he as far from the bank as it is from you 
to me? A. No. 
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Q. It wasn’t quite that far. Was it half that far? 

A. Yes, sir. 

Q. Now, after the Thompson boy commenced to 
wave his hands, did the Moore boy stand up in the 
water? A. No, sir. 

Q. How did he start toward the Thompson boy? 

A. He was in the water then. 

Q. Who was? A. Russell, the Moore boy. 

Q. What did he do when he saw the Thompson 
boy waving his hands in that manner? 

A. He was under the water. 

Q. Who was? A. The Moore boy. 

@. He was under it? A. Yes, sir. 

Q. Was all of his body, head and all, under the 
water? A. I don’t remember. 

Q. Have you been up to that place this year? 

A. No, sir. [88] 

Q. You haven’t been up there since you came up 
to Coeur d’Alene and St Maries this last time? 

A. No, sir. 

@. You have been up to St. Maries, haven’t you? 

A. No, sir. 

" Q. Haven’t you? <A. No, sir. 

Q. How long had you known these two boys be- 
fore that day? A. I don’t remember. 

Q. Were you in the habit of playing with them 
much ? A. Yes, sir. 

Q. Did the three of you play together right along, 
every day most? A. Most always. 

Q. Did you go to school together that year before 
this accident happened? 
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A. ITand Russell did, but— 

Q. How? 

A. Land Russell Moore did, but Bernarr didn’t. 

Q. Did you go to the school with him and back 
each day? A. Yes, sir. 

@. When did your school let out? 

A. I don’t remember. 

Q. Do you remember how long your school let out 
before the boys drowned? 

A. Just about three or four days. 

@. Were you playing with the Moore boy and the 
Thompson boy those three or four days after school 
let out and up to the time they were drowned? 

A. Yes, sir. 

@. And you had never been to that place before? 
[89] ‘A. I hadn’t. 

Q. And you had played with them almost every 
day before school let out, hadn’t you, played with the 
boys, the Moore boy and the Thompson boy? 

A. Some of the time. 

Q. How? A. Most always. 

@. How far did you live from the Moore boy? 

A. About half a block. 

Q. And how far did you live from the Thompson 
boy? A. I don’t remember. 

Q. Did you go to the Thompson boy’s home often? 

A. Not very often. 

@. Did he come to your house often? 

A. Quite often. 

Q. And did you go to the Moore boy’s house often? 

A. Yes, sir. 
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Q. And did he come to your house often? 

A. Yes, sir. 

Q. You were playing together almost all the time 
when you were— A. Yes, sir. 

Q. —not at home in bed, weren’t you? 

me. Y eS, %sir. 

Q. Did the Thompson and Moore boys go with any 
other boys except you when you were not along? 

A. I don’t know. 

Q. You didn’t see them with any other boys when 
you were not along with them? 

A. I don’t remember. 

Mr. McFARLAND.—I think that is all, your 
Honor. [90] 

Redirect Examination. 
(By Mr. PLUMMER.) 

Q. Kenneth, tell us how it was that you and the 
other boys went down to this place to play, what 
there was there to cause you to go. 

Mr. McFARLAND.—I object to that, if the Court 
please. 

Mr. PLUMMER.—To show the attractiveness of 
it. 

Mr. McFARLAND.—If the Court please, I think 
counsel can elicit that testimony, if the witness is in 
a position to give it, by some other question—find 
out where they started to go when they left home, 
and how they came to go out to this place, and not by 
leading questions. 

The COURT.—You may answer the question, 
Kenneth. How did you and these other two boys 
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happen to go to this place, the sawdust pile? 

A. They were both over to Moore’s house, and I 
came over there and they asked me if I wanted to go, 
and I said I did, and they went. 

The COURT.—Well, but you say you went to the 
hills first, didn’t you? A. Yes, sir. 

The COURT.—After you had gone to the hills, 
how did you happen to go, or why did you go to the 
sawdust pile, do you remember? A. No, sir. 

Mr. PLUMMER.—Q. Do you remember what 
there was there that made you want to go there? 

A. No, sir. 

Mr. McKARLAND.—We object to it as an im- 
proper question. [91] 

The COURT.—Well, he has answered. 

Mr. PLUMMER.—That is all, Kenneth. 


Recross-examination. 

(By Mr. McFARLAND.) 

@. Do you know what time of day it was when you 
started away from home up in the hills? 
. No, sir. 
. Was it before dinner-time? A. Yes, sir. 
Noon? ‘A. Yes, sir. 
. Do you know how long before noon about? 
. About half-past nine, or ten. 
. How long did you stay up in the hills? 
. Till about—I don’t remember. 
. What did you boys do up in the hills when you 
got there? 

A. We played up around there, and then went 
over to the sawdust pile. 
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Q. How? 

A. We played around there a while, and then went 
over to the sawdust pile. 

Q. Did you stay up in the hills long before you 
went to the sawdust pile? A. I don’t remember. 
. Did you eat any lunch up in the hills? 
> Novsir: 

. Did you make any tents up there? 

pNowsIr. 

. Did you lay down and rest, or sit down? 

. L don’t remember. 

. Do you know how far it was up in the hills that 
you went [92] from this sawdust pile? 

A. Just up pretty near to the graveyard. 

Q. About how far from the sawdust pile? 

A. I don’t know. 

Q. Did you stop at any other place before you 
reached the sawdust pile? 

A. No, we just went slow, as we went along. 

Q. How long had you been at the sawdust pile 
before you ate your lunch? A. I don’t know. 

Q. And how long after you ate your lunch was 
it before you boys commenced to wade around in the 
water? A. I don’t know. 

Mr. McFARLAND.—That is all. 

Redirect Examination. 
(By Mr. PLUMMER.) 

Q. Kenneth, do you like to play in sawdust? 

A. Yes, sir. 

Mr. McFARLAND.—I object to that. 

The COURT.—Sustained. 
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Mr. PLUMMER.—That is a leading question, but 
this is a child, and— 

The COURT.—That is one reason why you 
shouldn’t lead him. 

Mr. PLUMMER.—That is the only way I can call 
attention to it. 

Q. Kenneth, why did you want to go down there 
where the [93] sawdust was to play cowboy and 
lumber-jack? 

Mr. McFARLAND.—If the Court please, he has 
tried to ask that question several times, and the wit- 
ness has answered it. 

The COURT.—The question has been asked, and 
the objection is sustained. 

Mr. PLUMMER.—On account of repetition? 

The COURT.—On account. of repetition. 

Mr. PLUMMER.—That is all. 


[Testimony of George F. McClure, for Plaintiffs. ] 
GEORGE F. McCLURE, duly called and sworn 
as a witness on behalf of plaintiffs, testified as fol- 
lows, on 
Direct Examination. 
(By Mr. PLUMMER.) 
. Are you a little deaf, Mr. McClure? 
Yes. 
. Just state your name. 
. George F. McClure. 
. Where do you reside? A. St. Maries, Idaho. 
. How long have you resided there? 
. Seven years this fall. 
Were you residing there in 1908? 
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A. When? 

Q. 1907 and 1908? A. Yes. 

@. Who did you work for there that was engaged 
in the lumber business? Who did you work for? 

Mr. McFARLAND.—We object to that. [94] 

Mr. PLUMMER.—I will withdraw it, then. 

Q. Did you do any work in digging any wells for 
anybody. A. Yes. 

Q. Who for? A. Schmidt Brothers. 

Q. What were they doing there? 

A. They were sawing logs. 

@. Do you know where these boys were drowned, 
where they are supposed to have drowned ? 

A. I suppose from what I hear that they was in 
that place, you know. Of course, I didn’t— 

Q. Do you know of a sawdust pile just outside the 
city hmits, south of the city? A. Yes sir. 

Q. Just the extension of Highth street, or about 
there ? A. What? 

Q. Just at the extension or prolongation of Highth 
street, or about there ? A. I think it was. 

Q. This is south (showing witness map) and that 
is north, and this is the town of: St. Maries, and here 
is Highth avenue, on this map. About where this 
cross is marked there, do you recall— 

A.- That is pretty close to it. 

Q. Did you dig a well there where the sawdust is 
now surrounding the place? <A. Yes, sir. 

Q. How deep did you dig that well? 

A. Well, somewheres about eight or nine feet, I 
should judge. 
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@. Do you know how far that hole was from the 
end of the nearest street there in St. Maries? 

Mr. PLUMMER.—We object to it for the reason 
that it is not proper cross-examination. [97] 

Mr. McFARLAND.—He asked him the same ques- 
tion himself, pointed it out on the map. 

The COURT.—He may answer. 

Mr. PLUMMER.—I will withdraw the objection. 

Q. (Last question read). 

A. No, I couldn’t tell you just how it was, because 
I never measured it. 

Q. It was about 300 yards, wasn’t it? 

A. I couldn’t say. 

@. Can you say about how far, to be on the safe 
side? 
A. I should think it would be somewheres in the 
neighborhood of a block, or two, something lke that. 

Q. Now, there was a little valley up above this hole, 
was there not? A. How? 

Q. A little valley above this hole? 


A. Which way ? 
Q. Why, right above it. I believe it would be 
south. A. There had been a clearing in there. 


Q. Wasn’t there a little stream that trickled down 
the valley and into this hole? 

Mr. PLUMMER.—We object to it as not proper 
cross-examination. 

Mr. McFARLAND.—L[t is preliminary. 

The COURT.—Oh, yes; I can’t see that it would do 
any harm. He may answer. 

Q. (Last question read.) 
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A. Well, there might have been in wet weather. 
Mr. McFARLAND.—That is all. [98] 


Redirect Examination. 
(By Mr. PLUMMER.) 

Q. Do you know when Schmidt Brothers, or the 
people that were operating the mill there, the actual 
operators, do you know when they left? 

A. I didn’t quite understand what you said. 

Q. Do you know when the mill was moved away ? 

A. Well, no, I couldn’t say for sure when they did 
move. 

Q. How long after you dug this well, about how 
long? 

A. Oh, it must have been a year or so, I should 
judge, perhaps longer, but somewheres about then. 

Mr. PLUMMER.—That is all. 

Mr. McFARLAND.—That is all. 


[Testimony of Frank B. Jones, for Plaintiffs. ] 


FRANK B. JONES, duly called and sworn as a 
witness on behalf of plaintiffs, testified as follows, on 


Direct Examination. 

(By Mr. PLUMMER.) 

Q. Where do you live, Mr. Jones? 

A. St. Maries. 

Q. Do you recall the drowning of the Moore boy 
and the Thompson boy two years ago? 

A. Yes, sir. 

Q. How far do you live from where they were 
drowned ? 
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A. Well, I live about 300 yards, I should judge, 
guessing at it. 

Q. Do you recall the time the mill was moved off, 
where the sawdust pile is there? 

A. Yes, sir. [99] 

Q. When was that? 

A. What year, do you mean? 

Q. Yes, just what year. I don’t care anything 
about the month. 

A. Well, sir, I don’t believe I could answer that. 
I don’t believe I could. J don’t know that I remem- 
ber when they did move that mill. 

@. About how many years before these boys were 
drowned, as near aS you remember now. It isn’t 
very important. 

A. It must have been moved a couple of years, or 
three, before then. 

@. Two or three years, to the best of your recollec- 
tion? A. Yes, sir, I think so. 

Q. From the time the mill was moved away until 
these two boys were drowned, just tell what you know 
with reference to this ground being used as a play- 
ground for children. 

Mr. McFARLAND.—We object to that as leading 
and suggestive, and assuming that it had been used 
as a playground, and not within the issues, and not 
alleged. 

The COURT.—Overruled. Answer the question. 

Q. Go ahead and tell what you know about it. 

A. Well, sir, I was watching fire down there on 
that sawdust pile for the Coeur d’Alene people, and 
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in watching the fire there was more or less boys that 
played there around the sawdust pile and on those 
grounds, and I also worked there in the cemetery, and 
I often saw boys playing there. 

Q. About how many would you see there at differ- 
ent times, just your recollection? 

A. Oh, there would sometimes be half a dozen, 
sometimes more, and sometimes less. 

Q. How long were you watching the fire for the 
Coeur d’Alene Lumber Company? [100] 

A. Well, sir, I don’t just exactly know, but be- 
tween two and three weeks, twelve or fifteen days. 

Q. What fire was that? 

A. That was after the big fire, the forest fire, in 
1910. 

,Q. Was this sawdust pile on fire? A. Yes, sir. 

Q. Were you watching that for the company ? 

A. Yes, sir. 

Q. How often, as near as you can recollect without 
specifying any dates, about how often was this saw- 
dust pile used there by these children in playing 
around there? What I want to get at, was it once a 
month, once a week, or once a day? 

A. Oh, they would play there off and on; you would 
see them there every day perhaps, and then perhaps 
there would be a vacancy they wouldn’t be there; 
they would be there more or less. 

Q. What is the fact with reference to that condi- 
tion existing between those times that mill was moved 
away and the time these boys were drowned ?: 

A. I just don’t understand. 
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Q. Did that cover the whole period of time between 
the time the mill was moved away ? A. Wikes #eina 

Q. And the time the boys were drowned ? 

A. Yes, sir. 

Q. Did you ever stick a board down in the well 
there, one of those wells, to see how deep it was? 

A. Yes, sir. 

Q. When was that? 

A. That was when I was watching this fire. 

Q. How deep was it there? 

A. Well, I wouldn’t say just, but I was getting 
water out [101] of this hole to put out fire, and I 
came very near slipping in there one day, and thinks 
I, ‘‘I will see how deep it is,’? and I found a little 
edging or piece of board there, and I would get out 
and try to sound it, and it would go about so far, and 
of course this lath or edging would come back, and 
I don’t know just how far— 

Q. You couldn’t reach the bottom ? A. No,sir. 

Q. How long was this stick you had? 

A. I should think it was six or eight or ten feet. 

Q. What was the condition of this hole here with 
reference to the edge of, the water? Just describe it, 
if you can. 

A. When I was there the sawdust had got down 
there, and there was practically no water at all, be- 
cause the sawdust covered the water to a great extent. 
There was some water, of course; you could dip down 
through the sawdust and dip water. 

@. The sawdust went clear down as far as you 
could see in the water, did it? 
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A. Yes, sir; there was a little place, of course, in 
the center where you could see water. 

Q. Could you see bottom at all there anywhere? 

A. No, sir. 

Q. From what you saw there comparatively what 
was the width of the well part of it there, the diam- 
eter across, just the well part itself? 

A. It was awful narrow; it wasn’t, I should judge, 
more than four or five feet wide, that is, taking in 
this sawdust and what little water I could see, and 
perhaps six or seven feet long. 

Mr. PLUMMER.—You can take the witness. 
[102] 

Cross-examination. 
(By Mr. McFARLAND.) 

Q. When were you working in the cemetery there, 
what year? A. In 1910. 

Q. What month ? 

A. Well, I worked there off and on for the whole 
year. 

Q. Were you there every month of the year during 
1910? 

A. No, I don’t know as I was, every month. 

Q. Were you there every day in any one month? 

A. No, sir, I don’t know as I was there. 

Q. How many days on an average did you work 
there a month? 

A. Well, I was opening and closing graves there 
for Mr. Mulcahay, and whenever there was a funeral 
I opened the grave. 

Q. You were only there when there was a funeral? 
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A. I tended some lots there, yes; there was some 
lots I kept up. 

Q. How much time did you spend altogether in the 
year 1910 in working in that cemetery ? 

A. I couldn’t say as to that. 

Q. Did you spend as much as two weeks alto- 
gether? A. Yes, sir. 

Q. Three weeks? 

A. I might possibly have spent three weeks, that 
is, keeping the lots and opening the graves, and such 
as that. 

. But not more than that time? 

. No, I don’t know as I did. 

. How far is that cemetery from this water ? 
. The cemetery? 

. Yes? 

. Well, it is fifty or sixty yards, I should think. 
[103] 

. Isn’t it more than that? 

- No, I don’t think it is. 

Isn’t it a couple of hundred yards? 

No, sir. 

Isn’t it more than a hundred yards? 

No, sir. 
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. What time in 1910 was this fire you mentioned ? 
. What time of the year? 
Yes. 
. I think the fire was in August; it was right 
after that forest fire. 

Q. How long did you watch there for the Coeur 
d’Alene Lumber Company ? 

A. I don’t just know, but I was there, it seems to 
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me, about three weeks. 

Q. Were you employed for that purpose ? 

A. Yes, sir. 

Q. Didn’t do anything else? A. No, siz. 

Q. Do you know how long they paid you for work- 
ing? 

A. I did at the time, but I have forgotten. 

Q. Was it as long as two weeks? Ave Nees sir. 

@. When you first commenced to watch the fire had 
it extended to the sawdust pile? A. Yes, sir. 

Q. The sawdust pile was then on fire? 

A. Yes, sir. 

@. And remained on fire for three weeks? 

A. Yes, and longer than that. 

Q. And it spread pretty much all over the sawdust 
there, didn’t it? [104] 

A. It did in places, yes. 

Q. It reached nearly every part of all the sawdust 
around that pool? 

A. Around the edges. Over the top of the saw- 
dust it didn’t; it worked around it. 

Q. Didn’t it reach on top in some places? 

A. Once in a while it would run up on the edge, 
yes. 

@. And you threw water on it, did you? 

A. Yes, sir. 

Q. Did you throw water all over that sawdust? 

A. No, not all over it. 

Q. After you quit there in 1910 that sawdust pile 
was pretty well blackened and rotten, wasn’t it? 

A. Well, yes. 
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Q. How? A. Yes, it was. 

Q. Showed evidence of having been burnt pretty 
badly? 

A. Around the edges it did, and the fire under- 
mined it, went in under, underneath. 

Q. And it showed quite a condition of decay too, 
didn’t it? 

A. Some of it was older than others; some of it 
was new sawdust and some was old. 

Q. During the time the sawdust pile was on fire 
the boys didn’t play there, did they? 

A. Yes, sir. 

@. Where did they play? 

A. They played all around there, and I forbid 
them; I told them it was working underneath, and I 
said it was undermining it, and I drove them away. 

Q. How many times did you drive them away? 

A. Halfa dozen times. [105] 

Q. Did they still come back? A. Yes, sum 

(). Did you tell any of their parents about their 
coming there? 

A. No, sir; I simply told them it was dangerous 
and they oughtn’t to be playing there. 

@. On account of these holes in the sawdust? 

A. Yes, and the fire. | 

@. And you told them that every time they came? 

A. Yes, sir, I told them they oughtn’t to be play- 
ing around that sawdust pile. 

Q. Now, after the year 1910 you didn’t visit that 
place often, did you, that sawdust pile? 

A. No, sir, after I quit watching I didn’t. 
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Q. You didn’t go up there at all, did you? 
A. Yes, I generally go down through there when 
I go down town, because it is nearer for me to go 
there. 
Mr. McFARLAND.—That’s all. 


Redirect Examination. 
(By Mr. PLUMMER.) 

Q. Have you any children? Ay Ves asin: 

Q. What is the fact, before you found the depth 
of this hole that you have described by putting a 
stick down, what do you know about your own chil- 
dren playing in there before that time? 

Mr. McFARLAND.—We object to that as irrele- 
vant, incompetent and immaterial, and not binding 
upon the defendant. 

The COURT.—Sustained. 

@. Counsel asked you with reference to driving 
the children [106] away and warning them about 
the danger. A. Yes, sir. 

Q. What danger did you warn them of? 

Mr. McFARLAND.—We object to it because the 
witness has already answered, on account of the fire 
and. on account of the undermining of the sawdust, 
and the holes in it. 

Mr. PLUMMER.—I thought he had reference to 
these holes these boys fell in. 

‘Mr. McFARLAND.—Oh, no. 

Mr. PLUMMER.—AI] right; with that under- 
standing it is all right. That’s all. 

The COURT.—Gentlemen of the jury, you will 


110 Coeur d’Alene Lumber Company 


(Testimony of Frank B. Jones.) 
return into court to-morrow morning at nine o’clock, 
and in the interval be very careful to avoid discuss- 
ing any matter connected with this case with any 
person, or permitting any person to discuss it in your 
hearing; also avoid discussion among yourselves, and 
reserve your judgment until the case is finally sub- 
mitted to you. 

An adjournment was accordingly taken until 9 
A. M., Saturday, June 7, 1913. [107] 


At9 A. M., Saturday, June 7, 1913, the Court re- 
sumed its session, pursuant to adjournment. 

Mr. PLUMMER.—We will call Mr. Howard. 

Mr. McFARLAND.—We would like to recall Mr. 
Jones for the purpose of a few questions on cross- 
examination some time before the plaintiff closes its 
case. 

The COURT.—Is he here? 

Mr. PLUMMER.—I think he is here. You don’t 
want to do it right now, do you? 

Mr. McFARLAND.—No, I am not particular 
about the time. 


[Testimony of Adam Howard, for Plaintiffs. | 


ADAM HOWARD, duly called and sworn as a 
witness on behalf of plaintiffs, testified: as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 
@. What is your full name? A. Adam Howard. 
Q. Where do you reside? A. St. Maries. 
Q. What is your business? 
A. Farming and gardening. 
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Q. How close is your place to St. Maries? 

A. To this place? To St. Maries? 

Q. Well, yes, to this place in question here, the 
place where the boys were drowned? 

A. Somewhere in_the neighborhood of 250 yards. 

Q. How long did you live in the vicinity there of 
St. Maries, and on your place, before the boys were 
drowned? 

A. From the last days in March until the accident 
occurred. 

Q. And during that time, did you have an oppor- 
tunity to see [108] what condition the premises 
were in there, and what it was used for by children, 
if anything? 

A. Well, yes, I have noticed children there quite 
frequently. 

@. What were they doing when you saw them? 

A. Some of them were playing, and I had a couple 
of children there that were herding cows there. 

Q. Was that where you usually herded your cows? 

A. Yes. 

Q. Did that condition exist during all the time you 
lived there that you speak of, from March until the 
boys were drowned? 

Mr. McFARLAND.—We object to that as leading. 

The COURT.—Sustained. 

Q. How long did this condition exist that you 
speak of that children were playing there and herd- 
ing cattle around there? 

A. Well, my children herded cattle there that sea- 
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son and last year, and they haven’t herded any this 
year. 

@. Lam speaking now of the time between when 
you moved there and the time the boys were 
drowned. 

A. We didn’t start in to herd before May, possibly 
a month or such a matter. 

@. With reference to the other children playing 
around there in the sawdust pile, not your own chil- 
dren, how long a time did that continue, how many 
months? 

Mr. MeFARLAND.—If the Court please, the wit- 
ness didn’t say they played in the sawdust pile. 

Q. Where were these children playing that you 
saw playing there? 

A. Over the ground there. There is quite a nice 
open scope of country there, and they were playing 
around the sawdust pile, and on that open grass plot 
there. [109] 

Q. About how frequently from the time that you 
went there until these boys were drowned, how fre- 
quently did you see children playing in the sawdust 
pile around there? 

A. Well, that would be pretty hard for me to an- 
swer that. 

@. Come as near as you can to it. 

A. Of course there was hardly a day passed but 
what there was some around. Of course I was busy 
a good deal of the time; I probably didn’t notice 
every day; I didn’t think anything about the matter. 
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Q. Did you ever notice this place where the boys 
were drowned? 

A. Why, I have been there around it, yes. 

Q. Before they were drowned? 

A. Yes, sir, and since then. 

Q. Was there anything there to indicate a deep 
hole or well? 

Mr. McFARLAND.—I object to that; the witness 
hasn’t shown that he knows. 

The COURT.—Overruled. 

Q. That you could see before this accident hap- 
pened? 

A. Why, no; there was a little puddle of water 
there; that was all that was noticeable. 

Mr. PLUMMER.—You can take the witness. 


Cross-examination. 

(By Mr. McFARLAND.) 

Q. Mr. Howard, you say you Lot about 300 yards 
from that sawdust pile? 

A. Yes; a little less than that. 

Q. And for how long did you live there up to the 
time of the accident? A. How long? 

Q. Yes. [110] 

A. From the last days of March, the 28th or 9th, 
until this occurred. . 

Q. Was your house in sight of this sawdust pile? 

A. Yes, 

Q. Was the sawdust pile in sight of your house? 

ie Yes, sir. 

Q. What business were you engaged in during that 
time ? 
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A. I was gardening, and the land that I gardened 
laid closer to the sawdust pile, with the slope toward 
the sawdust pile. 

. Hor whom were you gardening? 

A. For myself. 

Q. How much land were you gardening? 
A. Maybe I had two and a half acres. 

Q. Were you engaged there all the time? 
A. Not all the time; no. 
Q 
A 
Q 


& 


. Were you down there frequently? 
. Well, occasionally, when I had business. 
. Did you work at any other work between the 
latter part of March and the first of June that year? 
A. Yes, I worked at other work. 
Q. What kind of work did you do? 
A. Plowing gardens around over the town. 
Q. At different places in the town? A. Sure. 
Q. And during those times you were not in sight 
of this pile of sawdust? 
A. Mornings and evenings I was, and noons. 
Q. Your boys didn’t herd cattle on this sawdust 
pile, did they? A. Well, around there. [111] 
@. Didn’t they herd up the valley further up, 
where there is grass? 
A. The best grass is right around there pretty 
close to that sawdust. 
Q. Right around there? A. Pretty close; yes. 
Q. What do you call close? 
A. Well, within twenty yards of it, from there 
probably to a hundred and fifty or two hundred 
yards. 
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Q. Do you mean to tell the jury that your boys 
herded cattle within twenty yards of that sawdust 
pile from the last of March to the first of June? 

A. No, sir, I didn’t state that; I said from the time 
grass come. 

Q. Weren’t they up in the hills, and further up the 
valley a great deal of the time? 

A. They were up and down the road there some- 
what. 

Q. How old were your boys, and how many were 
there? 

A. There was only one boy, and a girl; there was 
two of them. 

Q. How old were they? 

A. They are twelve years old now. 

Q. You say you are pretty familiar with the sur- 
roundings there? A. Pretty much so; yes. 

@. What was the condition of that sawdust pile 
there at that time? 

A. When we first come there it was burning a good 
deal of the time. 

Q. And it was blackened up and decayed, wasn’t 
it? A. Somewhat, yes. 

Q. And around that pool was a dumping ground 
for the people around there, wasn’t it? [112] 

A. Dumping garbage? 

Q. Yes, dumping garbage. 

A. Well, not close in to the pool. 

Q. Isn’t it a fact that right around the edges of 
the pool there was manure dumped, and old cans, and 
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rubbish, and things of that kind, and even on the 
sawdust pile? 

Mr. PLUMMER.—We would like to ask, if your 
Honor please, if the question is confined to the con- 
dition at the present time, or at the time the accident 
happened. I understand that condition does exist 
now, but didn’t then. 

Mr. McFARLAND.—I said ‘‘was.”’ J didn’t say 
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is 
The COURT.—Answer the question. 

A. I didn’t notice anything dumped in close there 
at that time. 

@. You didn’t notice any old tin cans? 

A. No, not very close. 

@. Any old rubbish? A. No. 

Q. Any manure? A. No. 

Q. Will you swear there wasn’t any there between 
the latter part of March and the first of June? 

A. Where? 

@. Right around in that pool and on the sawdust. 

A. I didn’t notice any. 

Q. You didn’t pay much attention to it, did you? 

A. Yes, I took a view of the situation. I heard it 
was dangerous, and I took— 

Mr. McFARLAND.—I ask to have that stricken 
out, that he heard it was dangerous. [113] 

The COURT.—Yes, it may be stricken out. 

Q. You didn’t pay much attention to the condition 
of that sawdust pile and that pool until after this suit 
was brought, did you? 

A. Just as much as I have since. J am not inter- 
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ested in the suit one way or the other. 

Q. How much of a pool did you say there was 
there? 

A. It was somewheres in the neighborhood of eight 
or ten feet wide, and about twice that long at that 
time. 

Q. You were familiar with it up to the first of June 
from the latter part of March? 

A. Yes, sir, I had been there a few times. 

Q. Did you try to measure the water to see how 
deep it was? A. No. 

Q. Did you notice the water to see what kind of 
water it was? Was it black or muddy or clear? 

A. It wasn’t particularly clear, no. 

Q. It was black, was it? 

A. It was pretty muddy water, yes. 

Q. You couldn’t see the bottom in any place, could 
you? A. I don’t think so. 

Mr. McFARLAND.—That’s all. 

Mr. PLUMMER.—That is all, Mr. Howard. 
[114] 

[Testimony of Josephine Grace Maynard Scott, for 
Plaintiffs. | 

JOSEPHINE GRACE MAYNARD SCOTT, duly 
called and sworn as a witness on behalf of plaintiffs, 
testified as follows, on 

Direct Examination. 
(By Mr. PLUMMER.) 
Q. State your name in full. 
A. Josephine Grace Maynard Scott. 
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Q. Where do you reside? 

A. St. Maries, Idaho. 

Q. How close to the sawdust pile where these two 
boys were drowned, if you know? A. That I live? 

Q. Yes. 

A. I should say about a block and a half. 

Q. Where did you live with reference to the first 
tier of blocks immediately north of this vacant 
ground, being the south tier of blocks in the city lim- 
its; where did you live with reference to those? 

A. We lived in the third block north, the third lot 
north. 

Q. In the first block? 

A. In numbered block 5 on the plat, lot 7. 

Q. Now, point out on this map where you lived 
(exhibiting map to witness). . 

A. Seventh street—let’s see—where is that? 
This is the— 

Q. Assuming that the sawdust pile is there. 

A. And that is the cemetery ? 

Q. Yes. 

A. Then we lived in blocki5, and lot 7, I think that 
is, isn’t it? 

Q. That is lot 7, yes. A. This is north? [115] 

Q. This is north this way. 

A. And this is west? 

Q. That is west. 

A. Well, we live on Seventh street here, right 
there. 

Q. That would be lot three, then, wouldn’t it? 

A. What is this street? 
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Q. This is Washington. 

A. Then we live in the second lot from Washing- 
ton. 

Q. That would be lot two, then? 

A. Yes, there are two vacant lots. 

Q. You live in lot two, and three and four were 
vacant, is that correct? 

A. I thought we were on lot Seven; we were on 
Seventh street, and there is two lots belonging to St. 
Maries village before you come to the Coeur d’Alene 
commons. 

Q. That is lots three and four? A. Yes, sir. 

Q. And those you say are vacant? 

A. Those are vacant. 

Q. Allright. I will mark that S for Scott, lot two, 
in block five, on Seventh street. How long did you 
live there prior to the time these boys were drowned? 

A. We moved there the first of February. 

Q. Previous to the drowning? 

A. Previous to the drowning of the boys. 

@. What opportunities did you have of observing 
as to what this sawdust pile and the vicinity of the 
sawdust pile was used for, if anything, by children, 
during the time that you lived there, up to the time 
these boys were drowned? 

A. Well, it was a very common occurrence to see 
children playing there; they used it as a playground. 
[116] 

Q. And what was there that appeared to attract 
children to that place? 

Mr. McFARLAND.—We object to that as assum- 
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ing that there was something there. 

The COURT.—Sustained. 

Q. Was there anything there to attract children 
to that place to play? 

A. Well, it was a commons, and children will con- 
gregate on a commons. 

Q. And what was there, if anything, other than 
just the grass there or the other ground, what was 
there there to attract children? 

Mr. McFARLAND.—We object to that, if the 
Court please. 

The COURT.—Sustained. 

@. Was there anything there excepting the ordi- 
nary earth to attract children? 

A. Sawdust attracts many children; they like to 
put their bare feet in the sawdust and feel it running 
through their toes. I know I did. 

Q. About how often, and about how many children, 
on an average, would you see playing in this sawdust 
pile around there? 

A. If I wasn’t on oath I would say it was an every- 
day occurrence, but it was a very, very common 
occurrence to see children there. Sometimes per- 
haps there wasn’t any, some days, and again there 
might have been three or four to a dozen or fifteen. 

Q. Did you notice or observe any particular games 
the children were playing there, what they were doing 
by way of playing? 

A. I have often noticed them sliding down the 
sawdust upon [117] our side; I don’t know 
whether they ever slid down the other side or not, 
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but facing our house I have often watched or noticed 
them sliding down. 

Q. What else, if anything, did you notice the chil- 
dren doing around there by way of playing? 

A. I have seen them running along the top edge. 
The sawdust is extended quite high, and there is a 
steep slant toward our place, and I have seen them 
running on the top of that, and was often fearful 
that they might cave in and the sawdust cover them. 

Q. You have observed this sawdust pile since the 
accident occurred, have you? 

A. I have passed within the vicinity of it, but I 
have such a horror of it that I don’t care to go near 
it. 

Mr. McFARLAND.—TfIf the Court please, I ask to 
have that last answer stricken out as not responsive, 
and being merely the opinion of this witness. 

Mr. PLUMMER.—We consent. 

The COURT.—Yes. 

Q. I understood you to say you know where the 
hole is that they fell into? A. IL CG, 

Q. How close did these children play to where that 
hole is when you saw them playing on different. occa- 
sions before this accident? 

A. Right on the top of the sawdust pile, and slide 
down to the bottom. There wasn’t very much of a 
place where they could stand after getting to the 
bottom before coming to the water. 

Q. Steep right down to it? 

A. The sawdust pile was quite steep; there was a 
little ledge that was sloping, but not very wide; I 
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couldn’t say just [118] how wide it is. 

Q. Did you go up there when the boys were 
drowned ? A. I did. 

Q. Just tell what you observed there at that time? 

A. Just as I went to it? 

Q. Yes, just go ahead and tell what you saw there. 

A. As I came to the sawdust pile my impression 
was from the reports that the children— 

Mr. McFARLAND.—We object to her impres- 
Si0ns. 

A. I came to the sawdust pile, and there is a little 
narrow space that isn’t as high as the remainder, 
and as I came to that I saw the two little bodies lying 
on the sawdust. Myr. Warner had just got them out 
of the water, and there was hardly room enough for 
four of us to get around the little bodies to work. 

Q. What do you mean by room enough? 

A. As they lay the bodies down, we had to be so 
near the edge of the water. 

Q. Why? 

A. Beeause of the slant of the sawdust, that there 
wasn’t real good room to work. 

Q. And you worked, did you, to try to resuscitate 
the boys? 

A. J think it was near a quarter to twelve when 
they drowned, and [ stayed until they took the bodies 
home, which was something after four o’clock. 

Q. Was there anything there that you could see 
to indicate that the water was deep, deep enough to 
drown boys? 

A. No, sir. I remarked, ‘‘How could they drown 
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in a puddle of water’’? 

Mr. McFARLAND.—TI object to what she re- 
marked. 

Mr. PLUMMER.—I think that is part of the res 
gestae. You can take the witness. [119] 


Cross-examination. 
(By Mr. McFARLAND.) 
. Mrs. Scott, have you any children? 
. Yes, sir, [ have one. 
. A boy or girl? AGe Gaal: 
. How old is she? A. Eight years old. 
. Did she play around that sawdust pile? 
. No, sir. 
. You say you called that place where the saw- 
dust pile and pool was a commons? 

A. It was used as such. 

Q. Why do you call it a ‘‘commons’’? 

A. Because it is not fenced, and there is no forbid- 
ding anyone on it. 

Q. There is quite an open space there above the 
sawdust, isn’t there ? 

A. There is an open space, certainly. 

Q. This sawdust pile and pool is near a culvert, 
isn’t it, or a kind of a bridge that is between it and 
St. Maries? 

. There is a small bridge across a creek. 

. This creek flows from this pool, doesn’t it? 

I think not. 

Where does it come from then ? 

. It is a well. : ” 
How? ee cease! 
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Q. What you call the well is within the pool, isn’t 
it? A. To me it looks like a puddle. 

Q. Well, then, we will call it a puddle. The well 
you [120] speak of is this puddle, isn’t it? 

A. Yes, sir. 

Q. And this little stream that runs under the cul- 
vert comes from the puddle and the well, does it not? 

A. I think not. 

@. Then where does it come from ? 

A. I think it is a stream coming from the moun- 
tains. 

Q. Doesn’t it come from the mountains, pass 
through the pool, and over what you call the well, and 
then down under this culvert? 

A. No, sir, it couldn’t get through the sawdust. 

Q. Are you sure about that? 

A. There may be an outlet to those wells running 
to that creek. I won’t swear to that, because there 
is a little clear space beyond. I never have been to 
examine it. 

Q. Now, this pool or well, or both, is not between 
the sawdust pile and your house, is it? 

A. No, sir. It is the other side of part of the saw- 
dust pile. 

Q. And the boys slid down the sawdust pile on the 
side toward your house? A. Not these— 

Q. I say you saw boys doing it? 

A. I have seen them doing it. 

Q. When they were sliding on the other side you 
couldn’t see them from your house, could you? 

A. No, sir. 
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Q. Did you see that sawdust pile frequently in the 

month of May, 1911? A. Yes, sir, every day. 

. Were you up there at any time? [121] 

. I have passed by there. 

. Had there been any fire in the sawdust pile? 

. There had been. 

. That year? 

. From the time we moved there frequently there 
was a little fire. 

Q. Even in the month of May, 1911? 

A. I think there was a fire broke out there, sup- 
posedly to have been set by children. We sent ina 
report, but I couldn’t swear whether it was the month 
of May or not. 

Q. And in 1911 there was quite a forest fire around 
that region? A. So I have heard. 

Q@. Were you living there at that time? 

A. No, sir. 

(). No part of 1910? 

A. We came there in September, 1910, the latter 
part; the fires were over. 

Q. Was there fire in that locality at that time? 

A. There was fire in the sawdust at that time. 

Q. That sawdust pile had been pretty badly burnt 
over, hadn’t it? 

A. I think at the time it had, but when we moved 
there—we build a house there,—and when we moved 
there there was a great deal of the sawdust pile that 
looked very fresh, as though the upper part had been 
either taken away by reams or by children scattering 
it around. 
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Q. It was kind of decomposed, wasn’t it? 

A. No, sir. 

Q. Wasn’t it kind of blackened ? 

A. There was black spots. [122] 

Q. Wasn’t it honeycombed where the fire had gone 
through and into it? A. Lhad heard so. 

Q. Did you go up there and see it? A. No, sir. 

Q. Did you go to the pool and examine it? 

A. I didn’t know there was a pool there until the 
children were drowned. 

Q. You didn’t know there was any water there at 
all? A. No, sir. 

Q. When you did go there you looked at it, didn’t — 
you? A. Yes, sir. 

Q. What kind of an appearance did it present? 

A. It just looked like a standing puddle. 

Q. Black water? A. The water was muddy. 

Q. And you could not see the bottom of it? 

A. I could not see the bottom of it; there was saw- | 
dust floating around on top. 

Q. Yes, and scum? | 

A. No, sir, I didn’t notice any scum; I noticed saw- | 
dust and little sticks. | 

Q. Did you notice any garbage around there? 

A. There was not at that time. 

q. You are sure of that? A. Yes, sir. 

Q. There weren’t any old tin cans? 

A. No, sir. There was a barrel there, but I carried 
it there myself at the time the children were drowned. 

Q. Was there any refuse from stables around — 
there? A. No, sir, I didn’t see any. [123] 
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Q. Is your memory good as to that? Did you no- 
tice it particularly enough to remember whether or 
not there was such? 

A. I can remember very distinctly how the place 
looked. I was there long enough, was there you 
might say the best part of the day. Of course in the 
first place I couldn’t have sworn to it—there was too 
much excitement—but after the doctor said there was 
no hopes for the children I looked around, and I saw 
their little underwear laying on the bank, on the saw- 
dust. 

Q. Now, how wide and how long were these com- 
mons? 

A. I couldn’t say, because they extend back to the 
mountains. 

@. They extend back to the mountains? 

A. Yes, sir, and include the mountains. 

Q. It is an open country there? 

A. Itis an open country. 

Q. Didn’t the children play more back of the saw- 
dust and toward the mountains than they did right on 
the sawdust ? 

A. I never observed them playing anywhere back 
of the sawdust pile. 

Q. Because you couldn’t have seen them from your 
house, could you? 

A. I could have seen them a little beyond, yes, sir. 

Q. If they were high enough on the hill you could 
see them? A. If they were far enough back. 

Q. But the sawdust pile obstructed the view from 
your house, did it not? 
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A. Not where they could play, because of the con- 
dition of the ground just back of the sawdust pile, 
where, as I supposed, the- mill had been burned, but 
I heard since that it was removed. 

Q. How far would this be from the sawdust pile? 

Mr. PLUMMER.—What do you mean by ‘‘this’’? 
[124] 

Q. Where you could see the children playing on the 
other side of the sawdust pile? 

A. I really couldn’t say just how far. 

Q. Was ita hundred yards? 

A. Within a hundred yards there was flowers and 
such things growing that would attract children. 

Q. I say was it a hundred yards from the sawdust 
pile to where you could see them playing? 

A. Yes, they could go a hundred yards back, and 
nearer still, but I don’t know just how many feet 
back before I could observe them. 

Mr. McFARLAND.—That is all. 

Mr. PLUMMER.—That is all. [125] 


[Testimony of Elizabeth Maynard, for Plaintifis. ] 

ELIZABETH MAYNARD, duly called and sworn 
as a witness on behalf of plaintiffs, testified as fol- 
lows, on 

Direct Examination. 

(By Mr. PLUMMER.) 

Q. State your name, please. 

A. Elizabeth Maynard. 

Q. What relation are you to the lady that just tes- 
tified—Mrs. Scott? A. Iam her mother. 
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Q. Do you live at St. Maries? A. Yes, sir. 

Q. Where do you live with reference to where 
Mrs. Scott lived? 

A. That was my home; she lived with me. 

Q. Did you live there all the time that she lived 
there? A. Yes, sir. 

Q. When did you first move in there? 

A. We moved in there about the first of February, 
I think. 

Q. What year? 

A. It was the year before the children were 
drowned; they were drowned in June. We went 
there in February, and they were drowned in June. 

Q. Following? Ee Ves 

Q. What did you observe, if anything, with refer- 
ence to the condition of the land there, just south of 
your place, this open land owned by the Coeur 
d’Alene Lumber Company, what did you observe 
about that land, if anything, that was on the land? 

A. ‘Well, I don’t understand what you mean by ob- 
serving. You mean the location of the land? [126] 

Q. No. JI mean what was on the land other than 
the land itself. 

A. Well, there was a big sawdust pile, a very large 
one. 

Q. What was the condition of this sawdust pile be- 
fore-the boys were drowned? What was its condi- 
tion with reference to whether it was scattered 
around, or straight up and down? 

A. Well, I couldn’t say what the condition was, 
but I have heard since that it was dangerous. 


130: Coeur d’Alene Lumber Company 


(Testimony of Elizabeth Maynard.) 

Mr. McFARLAND.—I ask to have that stricken 
out. 

Mr. PLUMMER.—We consent. 

A. But I didn’t know. 

Q. During the time you lived there before the boys 
were drowned, did you ever see children playing 
around on the sawdust pile? A Ves sil 

Q. What is the opportunity for observation from 
your house right to the sawdust pile? 

A. We could see it right from our home, the saw- 
dust pile. 

Q. How often would you see children playing 
around on the sawdust pile, between the time you 
moved there and the time this accident occurred ? 

A. I couldn’t say how often, but very often. It 
was a common occurrence, but not knowing that we 
would ever have to repeat it we didn’t think of— 

Q. Marking it down? A. No. 

Q. What I want to get at is what your recollection 
is as to whether it was a daily occurrence or a weekly 
occurrence, or a monthly occurrence. [127] 

A. It must surely have been a daily occurrence 
when it was fine weather. Some children were there 
nearly all the time. 

Q. What did they appear to be playing? 

A. Well, digging into the sawdust, and sliding 
down, and having a good time generally. 

Q. About how many children, on an average, would 
you see around there at different times? 

A. Well, if you will excuse me, I never stopped to 
count them. Sometimes there was quite a number, 
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and other times there was perhaps a few; I couldn’t 
say how many. 

Q. What do you mean by quite a number—a dozen 
or so? 

A. Well, it might be, or less; I never paid any at- 
tention to how many there was there. 

Q. Did you go over there with Mrs. Scott at the 
time the boys were drowned, after they were 
drowned ? 

A. Yes, sir, I went when I see the commotion and 
see people running. We supposed they were buried 
in the sawdust, and we went, but when I saw the little 
bodies I couldn’t stand that; I went back. 

Mr. PLUMMER.—That is all. 


Cross-examination. 

(By Mr. McFARLAND.) 

Q. How far did you live from this sawdust pile, 
Mrs. Maynard? 

A. I couldn’t say how many vards. 

Q. About three hundred yards? 

A. There was two lots beyond us, and then came 
the Coeur d’Alene— 

Q. You didn’t know anything about that pool that 
was there? 

A. No, sir, I never had seen or heard anything 
about it. [128] 

Q. How long had you been living at that place at 
the time of the accident? 

A. We moved there in February, and we built a 
new house and moved in it the first of February. 

Q. February, 1911? 
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A. And the boys were drowned the first of June. 

Q. During the time you were living there did you 
see that sawdust pile on fire? A. Yes, sir. 

Q. How much of that time from February to the 
first of June? 

A. Well, ‘sir, I couldn’t say. Pardon me, I 
couldn’t tell, because I didn’t know. 

@. Was it much of the time? 

A. Well, a few times I know they went and put it 
out. 

@. Had you been up to this sawdust pue prior to 
the accident ? 

A. Yes, sir, I had passed on the street. The street 
runs very near the sawdust pile, but I had never been 
on the other side of the sawdust pile. 

@. And you did not go right up to the sawdust pile ? 

A. Yes, sir, we had to go right up to the sawdust 
pile to pass. 

Q. And you saw that the sawdust pile was honey- 
combed with holes that had been caused by fire, didn’t 
you? A. Yes, I saw holes in it, yes, sir. 

Q. And the sawdust was blackened from the fire, 
wasn’t it? 

A. Well, not so much as one would expect. I think 
the sawdust rather covered it after the fire. Not so 
much as one would expect. 

Q. Wasn’t the sawdust itself decayed? [129] 

A. No, I think not. 

Q. Wasn’t it very much browned and blackened 
by the action of the sun and the water that had been 
thrown on it to put out the fire? 
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A. Well, I think not; I don’t remember just how 
it looked. 

Q. You don’t know as to that fact then? 

A. No. I think it looked just like sawdust. 

@. You could see that sawdust pile plainly and 
distinctly from your home, could you? 

. Yes, sir. 

Was it uphill or downhill from your house? 
There was no hills. 

. It is on the level? A. Level with our house. 
Did your door face the sawdust pile? 

. Weeeresir. 

. And you would go out and look at that place 
often? 

A. Well, we couldn’t help when we were out in the 
back yard seeing the sawdust pile, as there was no 
other scenery. 

@. You could see the sawdust pile from the back 
part of your house? A. From our kitchen. 

Q. But not from the front part? 

A. Yes, sir. Well, I think not; there was a little 
group of trees that hid it. 

Q. You didn’t pay much attention to the sawdust 
pile, did you? AGN oF Sir: 

@. And you didn’t pay much attention to the chil- 
dren that played there? [130] 

A. Well, I felt kind of bad to see the children play- 
ing there. 

Q. But you didn’t pay much attention ? 

A. It was none of my business. 

Q. Did you see any children out on the common 
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beyond the sawdust pile playing on the grass? 

A. Oh, yes, I have often seen them there. 

Q. They played there more often than they did in 
the sawdust, didn’t they ? 

Ay Novia eno. 

Q. Do you know whether they did, or are you just 
guessing at it? 

A. Pardon me. I had to do my own work, and I 
wasn’t watching the children all the time, so I 
couldn’t say they were on the commons the most or 
the sawdust pile the most, but there was children 
there playing all the time. | 

Q. You had your household duties to attend to? 

A. Yes, sir. 

@. And you were pretty busy ? A. Yes, sir. 

Q. And you didn’t have much time to pay atten- 
tion to other people’s children ? 

A. No, sir, I had children of my own. 

@. And you didn’t do it, did you? 

A. No, sir, but I have regretted very much that I 
didn’t. 

Mr. McFARLAND.—That is all. 

Mr. PLUMMER.—That is all. [131] 


[Testimony of Frank B. Jones, for Plaintiffs 
(Recalled). ] 

FRANK B. JONES, a witness heretofore duly 
called and sworn on behalf of the plaintiffs, upon 
being recalled, testified as follows, on further 

Cross-examination. 
(By Mr. McFARLAND.) 
Q. Mr. Jones, what year was this that you were 
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watching the fire there? 

A. Let’s see. The boys were drowned—it was 
110, 

Q. How much of the time in 1910 was that sawdust 
on fire? A. How much time? 

Q. How much of the time in 1910? 

A. Well, the fire—I don’t know just when the fire 
did break out, that forest fire; it was afire a long time 
there. 

Q. That sawdust pile caught on fire from the forest 
fire, did it? A. Yes, sir. 

Q. It wasn’t set there by Schmidt Brothers or the 
Coeur d’Alene Lumber Company? A. No, sir. 

Q. To what time in 1910 did the sawdust continue 
on fire? A. How long a time did it continue? 

Q. To what time in 1910 did it continue or remain 
to be on fire? A. I couldn’t tell you how long. 

Q. Do you know whether it was on fire in 1911? 

A. I think it was; I think there was fire in there 
in 1911; I think it lasted there all winter underneath; 
I don’t know as to that. I know it was a pretty hard 
fire to put out. 

Q. You saw it on fire in 1911, didn’t you? 

A. No, sir, I wouldn’t swear to it. [132] 

Q. Were you up near it in 1911? Awe Cs sil. 

Q. Did you see any smoke coming out of it? 

A. I don’t just recollect whether there was or not; 
I think there was though. 

Q. What time would that be in 1911? 

A. I couldn’t say. 

Q. Did I understand you to say that the sawdust 
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pile was pretty well honeycombed with holes caused 
by the fire? 

A. Well, of course, the fire running over this saw- 
dust pile, there was ashes and such stuff as that over 
the top, that is, where it would run up on the sides. 

Q. Yes, and there were great holes burnt there, 
were there not? 

A. Underneath, yes, sir, there was. 

Q. Wouldn’t you say there was a kind of tunnel 
burnt through there? 

A. Well, the fire worked in under the sawdust pile. 

Q. And you were afraid it would undermine the 
pile? A. Yes, sir. 

Q. You put a great deal of water on that? 

A. Yes, sir, I did. 

Q. During the time you were guarding it? 

A. Yes, sir. 

Q. And the water and the fire together blackened 
the pile up considerably, didn’t it? 

A. It did to a certain extent, yes, sir. 

Q. And decayed it to a certain extent, didn’t it? 

A. It did, yes, sir. 

Q. You say you noticed this water there while you 
were [183] tending this sawdust pile? 

A. IT did. I was getting water below this pile, and 
J happened to think of this place uP there, and J goes 
up there to get the water. 

Q. That water was blackened ? A. Yes, sir. 

Q. And there was sawdust floating on top of it? 

A. Yes, sir. 

Q. And there was scum on top of it, wasn’t there? 
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A. I think there was a little, yes, sir. 

Q. The scum that usually accumulates on pools? 

A. Yes, sir, I think a little. 

Q. Wasn’t there a kind of a stream or outlet that 
went down toward St. Maries under a culvert there 
from this pool? 

A. J think there was, and I think when it was put 
there they made some preparation for this water to 
be carriedaway. I don’t know as to that, but I know 
it comes out below the sawdust pile. 

Q. Do you know what caused that to stop, to be- 
come stopped up, closed up? 

A. No, unless it was the sawdust. 

@. The burning of the sawdust? 

A. I don’t think the burning had anything to do 
with it. I think the settling of the sawdust would 
naturally stop the passage. 

Mr. McFARLAND.—That is all. 

Mr. PLUMMER.—That is all. [134] 


[Testimony of O. J. Thompson, for Plaintiffs 
(Recalled) .] 

O. J. THOMPSON duly called and sworn on be- 

0. J. THOMPSON, heretofore duly called and 
sworn on behalf of plaintiffs, testified as follows, on 
being recalled: 

Direct Examination. 
(By Mr. PLUMMER.) 

Q. Mr. Thompson, have you heard the reference 
which counsel has made to a certain creek in the 
vicinity of this sawdust pile? An Wesecin 

Q. At the time these boys were drowned was there 
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any creek there at all running into these wells, this 
well? A. Not that I know of. 

Q. Did you see any there? WX Inlay, siae, 

q. Did you ever see any there? 

A. I never was there before at those wells. 

Mr. PLUMMER.—TI think that is all. 


Cross-examination. 
(By Mr. McFARLAND.) 

Q. You don’t know whether there was a little 
stream that flowed into that pool or not, do you? 

A. There was no stream there. 

Q. Are you sure of that? A. Yes, sir. 

Q. Have you been there since? A. Yes, sir. 

@. Have you seen a stream there? 

A. I never seen a stream of water running there. 

@. When was the last time? 

A. I don’t just remember the day; it was within 
the last two or three weeks. [135] 

Q. You were there within the last two or three 
weeks? A. Yes, sir. 

@. Do you mean to say that during no part of that 
time there has been a stream flowing into that pool? 

A. I never seen any stream flowing in there. 

Mr. PLUMMER.—I presume, if the Court please, 
it would be proper to save time, to make an offer of 
proof with reference to this point. I think that 
under the decision of the Supreme Court of this 
State, in construing the statute under which this ac- 
tion was brought, we have a right to show just what 
assistance this boy was to the father in carrying on 
his business of handling the ‘‘Spokesman Review”’ at 
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St. Maries, and also to show the association between 
the father and the son. I have reference, if your 
Honor please, to the case of Golden vs. The Spokane 
Inland Empire Railroad Company, in which an in- 
struction was given covering those lines by the lower 
court, and was approved and affirmed by the Su- 
preme Court. I will read the instruction so as to 
advise the Court just what point I want to make. It 
1s approved in that case by the Supreme Court. 
(Reading instruction.) 

The Court can see that it is broader than the com- 
mon-law rule, and I wish to make an offer of proof 
covering those points. 

The COURT.—Haven’t you covered all the points 
covered by that instruction? 

Mr. PLUMMER.—I don’t think I have quite, your 
Honor. 

The COURT.—What one haven’t you? 

Mr. PLUMMER.—Counsel just calls my attention 
to [136] another instruction too. ‘‘The Court in- 
structs the jury that, in estimating the damages sus- 
tained by the father by reason of the death of his in- 
fant child, the Jury may estimate such damages upon 
the basis of what the son’s services would have been 
worth to his father from the date of the injury to the 
time he would have arrived at the age of twenty-one 
years, with any sum that he might reasonably expect 
from such son after coming of age, if any such is 
shown by the evidence, deducting therefrom the costs 
and expenses of the father in his support and main- 
tenance during his minority.”’ 
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The COURT.—That is exactly the suggestion I 
made to you yesterday; if you would promise to fol- 
low up the proof by showing what it would cost to 
maintain him I would permit you to enter into that. 

Mr. MceFARLAND.—We object to the offer, and 
to the admission of the testimony offered by counsel, 
upon the ground that it is incompetent, irrelevant 
and immaterial, and not pertinent to any issues in the 
case, because there is no allegation in the complaint 
as to the loss of services or companionship, or any- 
thing of that kind. In this case the complaint 
specifically charged and averred the loss of compan- 
ionship and the loss of services, and went on to allege 
that this boy was a bright, active, strong, healthy boy, 
and was of great assistance and comfort, and was a 
companion of his parents, and all this is under those 
allegations. I am familiar with the case. I have 
read the complaint time and again, and the transcript 
in the case, and under those allegations the Court 
permitted that proof, and the Supreme Court, on ap- 
peal, in passing upon those questions, stated that the 
[137] instruction in that regard was proper, but 
now in this case we have no reference to the services 
of the boy, that he was of any service or use to his 
parents, or that he was a companion, or anything of 
that kind; and of course we relied upon the allega- 
tions of the complaint, and we made no preparation 
to meet evidence that the boy was of assistance to his 
parents, or that he associated with his parents, or that 
he was a comfort to his parents. We simply ex- 
pected the plaintiff to be confined in his proof to the 
allegations of the complaint. I may be mistaken, 
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but I don’t think counsel can find a case where, when 
there is no proof or averment or allegation with 
reference to those things, the testimony is admissible. 

The COURT.—You can go into this only upon 
your promise to show the whole matter. 

Mr. WHITLA.—I was one of the attorneys in the 
case of Golden vs. Spokane and Inland Empire Rail- 
road Company, and in that case the very thing we 
are offering here was proven, but the Supreme Court 
held that the instruction was proper, and that it was 
incumbent upon the other party to make that show- 
ing, and we raised objection to that very instruc- 
tion, and that was one of the instructions we went to 
the Supreme Court on, and the Supreme Court de- 
cided against us in that case. 

The COURT.—You may make your offer. 

Mr. PLUMMER.—The plaintiff Thompson offers 
to prove— 

The COURT.—You may ask your question. 

Q. Mr. Thompson, I believe you testified that be- 
fore your son was drowned you were engaged in 
handling the ‘‘Spokesman Review’’ at St. Maries? 
[138 ] 

A. Yes, sir. 

Q. State what, if any, assistance your son gave you 
in handling that business in St. Maries prior to his 
death. 

Mr. McFARLAND.—We object to that, if the 
Court please, as irrelevant, incompetent and immate- 
rial, and not pertinent or responsive to any of the 
issues in the case, it not being alleged in the com- 
plaint. 
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The COURT.—The objection will be sustained un- 
less counsel for the plaintiff promise to show what 
the burden of maintaining and educating the child 
would be to the plaintiff. 

Mr. PLUMMER.—You mean as distinguished 
from ordinary children? 

The COURT.—No; I mean that if you go into this 
matter at all you must show what the net value of the 
child’s assistance would be to the father, 

Mr. PLUMMER.—If your Honor please, of 
course, I don’t want to make any promises I can’t 
carry out. I want to make this suggestion to the 
court. It seems to me the cost of raising and main- 
taining a child of that age up to his majority, especi- 
ally in this community, where the jury all come from, 
it seems to me is a question of fact more than a 
question—is a question that the jury can consider 
as well as anybody else, and it is impossible, unless 
the parent keeps absolute account of the cost, to tes- 
tify to what the relation would be of their earning 
capacity to the cost of their keep, especially when he 
is helping his father and not working by himself. At 
the same time it was a direct damage to the father 
which the jury can calculate and fix, based upon the 
degree of, [189] assistance which he gave him, and 
it is certainly an element of damage and loss to him 
which he has a right to recover for, and which the 
jury has a right to consider, but it can’t be deter- 
mined in absolute dollars and cents. Besides that, it 
is important to show what was the general ambition 
of the boy, and his business qualifications, as indi- 
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cating a promise in the future of earning capacity. 
It goes to the element of damage. Take a boy that 
is absolutely indolent and shiftless and don’t care 
and unruly— 

The COURT.—I permitted you to show that. I 
have already permitted you to show his qualities. 
You have shown that he was an intelligent, bright 
boy, physically well, and ambitious. The objection 
is sustained, except upon that promise. 

Mr. PLUMMER.—We will except, upon the state- 
ment which I make that it is impossible for the pa- 
rents to determine in dollars and cents just what the 
relative proportion would be of his cost of keep to 
the money he would earn or the value of his services. 

The COURT.—Yes. 

@. Have you any other children, Mr. Thompson? 

A. I have. 

Q. What children? A. I have a girl. 

@. One girl? A. Yies, sir. 

Mr. PLUMMER.—That is all. 

Mr. McFARLAND.—That is all. [140] 


[Testimony of Elijah O. Moore, for Plaintiffs. ] 

ELIJAH O. MOORE, duly called and sworn on 
behalf of the plaintiffs, upon being recalled, testified 
as follows: 

Direct Examination. 

(By Mr. PLUMMER.) 

Q. Mr. Moore, you were the father of this boy who 
was drowned ? A. Yes, sir. 

Q. How old was he when he was drowned? 

A. Eight years, three months and ten days. 
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Q. What was his general characteristics with ref- 
erence to being a smart, active, energetic, ambitious 
boy, or otherwise ? 

A. He had showed good qualities both of disposi- 
tion, and bright. 

Mr. McFARLAND.—Your Honor will consider 
our objection as going to all of that? 

The COURT.—Yes. Overruled. 

Mr. McRKFARLAND.—An exception. 

@. Any other qualities that you observed that he 
possessed ? 

A. He was strong and his great qualities was ped- 
dling or doing anything he could to make money; it 
was the theory of him to a great extent. 

Q. What was his condition of health? 

A. Good. 

@. Were you there after he was drowned, there at 
the place of the drowning? 

A. I didn’t get there until after the bodies were re- 
moved. 

Q. You were there shortly afterwards? 

A. I went to the hole right afterwards. 

@. Did you ses any creek there at the time running 
into this well? [141] 

A. I didn’t see any creek. I saw what I took to 
be where they had had a pipe or something made with 
a board that turned the water to get it into the well. 

@. You mean a kind of a trough? 

A. Yes; I don’t just remember whether it was a 
trough or a pipe, but something of that kind. 
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Q. Did you ever see any creek of any kind running 
into this well ? 

A. No, sir. There is a little creek runs there in 
the spring or in the fall when it is wet. 

Q. But at this time of the year it was dry? 

A. In the summer-time it is practically all dry in 
that vicinity. 

Q. Did you ever see any creek in that vicinity ? 

A. I never was at that place exactly until after the 
boys was drowned. 

Mr. PLUMMER.—That’s all. 


Cross-examination. 
(By Mr. McFARLAND.) 

@. You say you never was at the sawdust pile or 
pool prior to the drowning of the boys? 

A. Yes, sir. 

@. Have you been there frequently since? 

A. I haven’t been there but once or twice since the 
boys was drowned; haven’t any reason to go there, 
and didn’t care particularly to see it. 

@. Have you been there this spring? 

A. No, sir. 

Q. Then you don’t know anything about that little 
stream that comes down the valley and flows into this 
pool? [142] 

A. There might have been a stream come there 
since I left there; that was two years ago, and often 
conditions changes in two years. 

Mr. McFARLAND.—That is all. 

Mr. PLUMMER.—That is all. Of course we 
make the same offer, if the Court please, as to Mr. 
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Moore, and I suppose the same ruling would be made. 
The COURT.—Yes. 


[Motion for Leave to Make an Interlineation in 
Paragraph 7 of Complaint, etc. | 

Mr. WHITLA.—As to the ruling of your Honor 
yesterday as to the amendments by interlineation, 
we ask leave to make the following interlineation in 
paragraph seven of the original complaint: ‘‘That in 
addition to said well so located on said land of the 
defendant a large amount of sawdust had been ac- 
cumulated from the lumber mill theretofore located 
on said land, and said sawdust was strewn and scat- 
tered around and upon said land and surrounding 
said well as aforesaid in large piles, and constituted 
and was an attractive and inviting place for children 
of tender years to congregate and play, and children 
of tender years did habitually play upon the lands of 
said defendant, and the well or cistern herein com- 
plained of was located adjoining said sawdust pile 
so that said sawdust pile partially surrounded the 
same, and by reason of the location of said sawdust 
pile the lands of defendant attracted children thereto 
to play thereon and upon said sawdust pile surround- 
ing said well or cistern.” 

Mr. McFARLAND.—We object to all of that, if 
the Court please. The Court, as I understood—I 
may be mistaken—said that counsel might interline 
the complaint to show that sawdust had accumulated 
there and was [143] attractive, but it seems to me 
the proposed amendment there covers more ground 
than your Honor granted, and we object upon the 
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ground that it comes too late, and that the defendant 
is taken by surprise, not having had sufficient notice. 

The COURT.—I think it is more elaborate than is 
necessary, but I don’t see that it adds anything to 
the substance of what was suggested. I had sup- 
posed that just a sentence would be interlined. I 
suppose counsel get used to elaborating things, and 
it is pretty hard to state it directly. In this day of 
stenographers and typewriters it is pretty hard to 
say in a half dozen words. The objection will be 
overruled. 

Mr. McFARLAND.—We except. 

Mr. PLUMMER.—Now, if your Honor please, 
with reference to paragraph eight, the paragraph 
which we discussed yesterday about this condition 
being open and notorious, if there is any possible 
chance of a misconstruction of it or misconstruing 
its intended meaning, I would ask to strike out of 
that paragraph all the matter which tends to indicate 
that the plaintiffs knew anything about the danger- 
ous condition of these premises. It never occurred 
to me until counsel objected to it yesterday that any 
such construction as contended for by counsel would 
be placed upon it. Certainly Mr. McFarland, who 
drew the answers and had charge of the cases up to 
yesterday morning, didn’t place any such construc- 
tion on it, because he specifically denied that allega- 
tion, and if that allegation is meant to be construed 
as being a direct assertion on his part that he himself 
is guilty of contributory negligence, certainly counsel 
wouldn’t have denied it, and [144] then set up the 
same thing himself by way of affirmative defense, and 
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J offer that as an exercise of abundance of precaution 
in the case. 

Mr. McFARLAND.—If the Court please, your 
Honor will remember that when I argued the demur- 
rer I called your Honor’s attention particularly to 
that feature of the complaint, and your Honor at the 
time, in passing upon the demurrer, according to my 
recollection, indicated that perhaps that was the 
strongest point that we made upon our demurrer, and 
I did insist upon that objection all the way through. 
We certainly object. 

Mr. PLUMMER.—Counsel can’t be taken by sur- 
prise at this time, because, as I say, they have denied 
the allegation, and there is no proof on the subject, 
and they have set up his contributory negligence as 
an affirmative defense to their answer, which, of 
course, they wouldn’t have done if they had construed 
that as it has been construed since Brother Heitman 
has been in the case. 

The COURT.—I have been very much in doubt as 
to what to do with this clause. Of course I don’t 
want to see an injustice done by reason of it. There 
seems to be some danger of doing an injustice to one 
side or the other. 

Mr. PLUMMER.—I might make this suggestion, 
if your Honor please, that of course I wasn’t here 
when the demurrer was argued, and if I had been, 
and the Court had made any intimation on that par- 
ticular paragraph, I should have amended the com- 
plaint anyway, but inasmuch as the Court overruled 
the demurrer to the complaint, [145] and evi- 
dently construed the paragraph as I now intend it 
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should be construed, it prevented us from the oppor- 
tunity of this amendment in the proper way so as to 
eliminate that feature, and now, if the Court please, 
if that has any part at all in the case which might 
result in defeat to the plaintiffs, the statute of limi- 
tations has now run against them, and I think that 
would be the greatest injustice which could be done, 
since the Court has taken this view of the case before. 

The COURT.—The statute of limitations hasn’t 
run, has it? 

Mr. PLUMMER.—Two years, your Honor. 

‘Mr. McFARLAND.—Counsel’s attention was 
called to that feature of the case at the time the de- 
murrer was argued, and there has been considerable 
time elapsed since that time, and counsel can’t wait 
until after the statute has intervened and then come 
into court and base their excuse upon that ground. 
It seems to me that when the plaintiff in an action 
alleges a state of facts he must be compelled to rely 
upon it, and not by amendment or by proofs be al- 
lowed to contradict the very facts upon which he 
bases his action in the first instance. I think it 
would be an injustice to the defendant, if the Court 
please, if they are permitted to prove facts contrary 
to the allegations of the complaint. 

Mr. PLUMMER.—I want to call the Court’s at- 
tention to the answer of the defendant as to that par- 
agraph eight. They are now claiming that we are 
alleging that plaintiffs knew of the existence of the 
condition of the premises there, and in paragraph 
six of their answer, the amended [146] answer, 
they say this: ‘‘In answer to paragraph eight of said 
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complaint defendant denies that the alleged danger- 
ous or any condition of said premises, or the danger 
of small children falling into said alleged well or cis- 
tern or becoming drowned, or the habitual use of said 
premises by said Bernarr Thompson or other com- 
panions or children of tender years, or of any years, 
was open or notorious up to the time of the death of 
said Bernarr Thompson, or otherwise, or at all, or 
was well known to said defendant at said time, or any 
time, or at all, and denies that, on account of the al- 
leged tender years of said Bernarr Thompson, or 
otherwise or at all, he, the said Bernarr Thompson, 
did not know or appreciate the alleged dangerous 
conditions’? and so on. They deny that very para- 
eraph, which goes to show they can’t be misled or 
injured. Then they plead affirmatively the very fact 
that Mr. Thompson did know about the dangerous 
condition, and did know that the children went there 
and played. As I say, the whole theory of the plead- 
ings bears out what we contend for. JI simply in- 
tended to charge the defendant with implied notice, 
on account of the notorious condition of their own 
property. It certainly was construed in that way by 
counsel when he drew his answer. No possible harm 
can come from it. 

Mr. HEITMAN.—If your Honor please, in setting 
up our affirmative answer by way of contributory 
negligence we had to allege that plaintiff knew of the 
existence of this pond or sink, and we had to set up 
the plea of the plaintiff’s contributory negligence, 
and we did it in the usual form, using the usual lan- 
guage in such cases. But that doesn’t add to, that 
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doesn’t aid the plaintiff, because he has pleaded the 
same thing. He pleads a state of facts, and we re- 
peat that formally in making our plea of contribu- 
tory negligence. Now it isn’t necessary to bring to 
this court [147] authorities giving the definition 
of the words ‘‘open and notorious,’’ because we all 
know, and the Court knows better than any of us, the 
legal meaning of those words, and in paragraph eight 
of the complaint all of these allegations are taken to- 
gether. The punctuation shows the sense that the 
pleader intended to convey by the language, that the 
dangerous condition of said premises, and the danger 
of small children falling in the said well or cistern 
and becoming drowned, and the habitual use of said 
premises by said Russell G. Moore and other compan- 
ions and children of tender years was open and noto- 
rious,—not at the time, as Mr. Plummer undertook 
to say yesterday,—‘‘was open and notorious up to 
the time of the death of the said Russell G. Moore,”’ 
which refers, of course, to that time and the dates 
preceding. ‘‘ And was well known to said defendant, 
but that on account of the tender years of the said 
Russell G. Moore he did not know or appreciate the 
dangerous conditions.’’ It affirmatively shows, if 
your Honor please, if the English language means 
anything, that this condition was known, that this 
condition of the premises and the habitual use of the 
same by children was notoriously known to the plain- 
tiff, but it wasn’t known to the boys, or wasn’t appre- 
ciated by them. Now, on reading this complaint, if 
the Court please, and preparing for our defense, we 
are entitled to consider this language, we are entitled 
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to construe it in the ordinary acceptation and mean- 
ing of the words. Suppose the plaintiff, on the other 
hand, had alleged that the plaintiff was ignorant of 
the dangerous condition of the premises, and that he 
was ignorant that these premises had been habitually 
used by these children, then we would have been in a 
position, we would have felt called upon to have some 
witnesses here to disprove that fact, and to prove they 
did know it. Now, we [148] are confronted with 
proof which we are not prepared to meet. 

Mr. PLUMMER.—Of course that last remark 
made by counsel seems to me to be spoken ill- 
advisedly, because he would have to have the same 
proof to establish an affirmative defense as he would 
have to have to deny the allegations of paragraph 
eight, if construed the way we think it ought to be 
construed. ‘They would have to have the same evi- 
dence and witnesses to prove contributory negligence 
as to disprove that we were not guilty of contribu- 
tory negligence. Besides that, if the Court please, 
Mr. Thompson testified, without any objection by 
counsel, and was cross-examined upon that point, 
that he never was on that ground before in his life 
until after these boys were drowned. If that is true, 
and he lived six blocks away from the place, by all in- 
tendments and reasonable inferences the record here 
shows, the testimony shows, and ought to be consid- 
ered by the jury as indicating, that he didn’t know, 
understand, or appreciate the dangerous character 
and condition of these premises. That went in with- 
out objection; they cross-examined him on it. It is 
evidence which tends to establish the fact that he did 
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not know the condition of these premises, and the 
Court well knows the rule that where the evidence 
has gone in without objection the pleadings will be 
considered to be amended to conform to the proof. 
Mrs. Moore swore to the same thing. 

The COURLT.—Of course, while that evidence 
would tend to show, it wouldn’t do more than that, 
because he might have known of the condition in 
several different ways; he might have been directly 
informed of the condition without having been there. 
He might have known it in different ways. Of 
course, aS to the other point, as to establishing the 
affirmative defense, the defendant always has a right 
to rely upon an admission of the complaint to estab- 
lish [149] a part of the affirmative defense, and 
there is where the real difficulty arises. I wouldn’t 
hesitate to permit you to amend for a moment if it 
were not for the peculiar predicament in which the 
case is placed by doing so. I think it is not an unfair 
coustruction of the pleading to interpret it as mean- 
ing that these facts were generally known in that 
community, and it appearing that the plaintiffs lived 
in that community at that time they with others 
would share in this knowledge. Now, you come here 
at the last moment, after the case is called, after it 
has been set down for trial, in fact at the very time 
when a jury is to be called, and you ask to amend in 
this respect. It is true upon the other hand that the 
defendant denies this allegation, and then sets up 
substantially the same matter so far as pertains to 
the plaintiff in the affirmative defense. 

Mr. HEITMAN.—We had to do that, if your Honor 
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The COURT.—The difficulty is here, Mr. Heitman, 
in that respect; now, that is, it leaves the Court in 
this embarrassing position. Here is an allegation 
which you now construe as being an admission on the 
part of the plaintiff that he knew of the dangerous 
condition there, and knew that the child was from 
day to day imperiling himself by playing about the 
open well and pool; that is, you deny that in toto. 
You don’t deny it in any qualified way. You don’t 
deny that it was notorious one place, and not known 
and notorious in another. But you deny that allega- 
tion with all of its implications; that is, its implied 
charge of knowledge on the defendant’s part, and 
also its implied admission of knowledge on the part 
of the plaintiff. Mr. McFarland has referred to the 
argument upon the demurrer. I have no distinct 
recollection about that. I seem to have filed no 
written memorandum. Upon looking [150] at 
the demurrer I find that it is a general demurrer, 
and also a special demurrer for uncertainty, but this 
particular feature of the case is not, in terms at least, 
pointed out by the demurrer, and I have no recollec- 
tion at all of it, what points were made upon the de- 
murrer, or who argued it even. Of course a great 
many of these matters are submitted, and unless the 
argument is quite formal or extended, or unless I file 
a memorandum decision, very often it goes out of 
mind. 


Mr. HEITMAN.—I, of course, wasn’t in the case | 


at the time of the argument of the demurrer, I take 


it that Mr. McFarland, after the demurrer was over- 


vs. O. J. Thompson. 155 


ruled—and I understand he impressed this point 
upon the Court—that out of the abundance of pre- 
caution we felt called upon to set up the defense of 
contributory negligence in the usual language in such 
eases. That certainly wouldn’t waive any rights 
that the defendant might have to rely upon the ad- 
missions of the complaint. It strikes me that the 
language of paragraph eight of this complaint tends 
rather strongly to show contributory negligence. 

The COURT.—If Mr. McFarland remembers that 
he argued that point, of course, I wouldn’t question 
for a moment that it was argued. I[ have no recollec- 
tion at all as to what was argued. 

Mr. WHITLA.—Of course, if the Court please, I 
presented that argument on behalf of Mr. Plummer, 
and Mr. McFarland called the Court’s attention to 
the allegation that the ownership of the land was 
very indefinite, and there was not a case submitted 
on the argument at all. I made no argument at all. 
Mr. McFarland simply called your Honor’s attention 
to the fact that the allegations of the complaint rela- 
tive to the ownership of the land were indefinite and 
didn’t say when the Coeur d’Alene Lumber Company 
became the owner of it, and a few other points like 
that, and submitted the case upon that point. [151] 

Mr. McFARLAND.—Your Honor, I remember 
arguing this case distinctly, and I remember the re- 
marks that your Honor made at that time, and I took 
the position, and as I believe now, sustained by the 
law, that where the complaint shows contributory 
negligence on the part of the plaintiff that the evi- 
dence of that fact may be taken by general demurrer, 
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and of course I did argue at some length the uncer- 
tainty of the complaint in regard to the time that the 
defendant is presumed to have owned the premises. 
Now, I made the opening talk, Mr. Whitla follows, 
and I even replied, and I insisted again upon our 
objection that the complaint showed contributory 
negligence on the part of the plaintiff. And after 
submitting the case to your Honor, your Honor 
stated that you didn’t think there was any merit—I 
can repeat your Honor’s language—in our demurrer, 
unless it would be as to contributory negligence, and 
also stated that while it might have been most open 
and notorious that the premises were dangerous, and 
that the children habitually played thereabouts, that 
yet the plaintiff may not have known it. Upon your 
Honor’s overruling this demurrer we were required 
in framing our answer and defense to state contribu- 
tory negligence. We couldn’t, after the order deny- 
ing the new trial, and particularly on that ground, 
we couldn’t proceed upon the theory that your Honor 
would hold that that was implied knowledge or notice 
on the part of the plaintiff. So we were placed in 
that predicament. And it seems that now, after the 
demurrer was overruled, and we were required to 
answer, that counsel cannot take advantage of our 
defense of contributory negligence to cure the admis- 
sion of contributory negligence in this complaint; 
it seems to me that isn’t reasonable. 

The COURT.—It is not improbable, of course, that 
that occurred which you have stated. If I expressed 
the view that you attribute [152] to me, I still © 
feel that the view is correct, that is to say, that the 
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complaint upon its face does not necessarily show 
contributory negligence. This fact may have been 
notorious, open and notorious, and still the plaintiff 
here might have known nothing about it. He might 
have lived in Southern Idaho, for instance, and his 
children lived in St. Maries. It isn’t conclusive, and 
yet it makes, in view of the fact as it now appears, 
that the plaintiff did live in St. Maries, and pretty 
close to the place, if it is to be construed as I think 
it fairly should be construed, it makes a partial ad- 
mission. 

Mr. WHITLA.—TI call your Honor’s attention to 
the fact that the complaints allege that they were 
living with the fathers in St. Maries at the time of 
the accident—Paragraph 3, ‘‘ That on and some time 
prior to the first day of June the said Russell G. 
Moore was living with his father in the city of St. 
Maries, Idaho.’’ 

The COURT.—Of course the illustration of South- 
ern Idaho is an extreme one. I would still have to 
submit the matter to the jury, as I would in the case 
of the plaintiff, as to whether or not the fact that the 
conditions there were open and notorious and the 
children played there, were known to the plaintiff. 
But it presents a very peculiar situation. What is 
your suggestion? What is your motion? What do 
you desire to do? 

Mr. PLUMMER.—I wish to eliminate any lan- 
guage from paragraph eight which could be con- 
strued as intending to mean that the plaintiff himself 
knew of the dangerous condition of these premises, 
or that the children where there; in other words, I 
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can add thereto, ‘‘excepting that the plaintiff did 
not know of such dangerous condition, or that his son 
frequently played there.’’ I can add that to it. 

Mr. McFARLAND.—We shall certainly object to 
that amendment; it comes too late. [153] 

The COURT.—I think J shall do this: I shall per- 
mit you to do this, upon these conditions: You may 
strike out entirely the words in the eighth paragraph 
‘‘was open and notorious up to the time of the death 
of Russell G. Moore and,’’ upon the condition that if 
the verdict should be in favor of the plaintiff and the 
defendant shall thereupon make a showing that they 
produced proof contrary to the implication of this 
language, that a new trial will be granted, and that, 
in case a new trial is granted, that you pay the costs 
of this trial. 

Mr. PLUMMER.—AII right. 

Mr. McFARLAND.—We except, if the Court 
please. 

Mr. PLUMMER.—That would apply, of course, in 
both cases? 

The COURT.—Yes. 

Mr. PLUMMER.—I would now like to recall Mr. 
Thompson. 

The COURT.—Do you accept those conditions? 

Mr. PLUMMER.—Yes, we accept those condi- 
tions, your Honor. 
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[Testimony of O. J. Thompson, for Plaintiffs 
(Recalled). | 


O. J. THOMPSON, heretofore duly called and 
sworn on behalf of plaintiffs, upon being recalled, 
testified as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 

Q. Prior to the time of your son’s death did you 
know anything about the condition of these premises 
upon which he was drowned? Ay Noy sir. 

Mr. McFARLAND.—If the Court please, I wanted 
to make an objection to that before he answered. 
We object as irrelevant, incompetent and immaterial, 
and not pertinent to the issues. 

The COURT.—Sustained. This would come in 
the [154] affirmative defense, gentlemen. 

Mr. PLUMMER.—AlIl right. That is all, then, 
Mr. Thompson. We rest. 

Mr. McFARLAND.—If the Court please, we have 
a motion to make. 

The COURT.—Gentlemen of the jury, you may re- 
tire and remain about the building subject to call, 
that is, you can go to your jury-room, or anywhere. 

(Jury retired from courtroom. ) 


[Motion for a Nonsuit, etc. ] 

Mr. McFARLAND.—The plaintiffs having rested 
their case, and having announced in open court that 
they have no other or further testimony to introduce 
or offer at this time, now comes the defendant and 
moves the Court for a nonsuit, and that a judgment 
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of nonsuit be granted herein in favor of the defend- 
ant and against plaintiff in each and both of said 
cases, upon the grounds and for the reason, first, that 
the evidence is insufficient to warrant or justify a 
verdict in favor of the plaintiffs or either of them 
against said defendant; second, that the evidence is 
insufficient to warrant or justify the Court in submit- 
ting said cases or either of them to the jury; third, 
that the testimony in each case fails to prove any 
negligence on the part of the defendant, or that the 
boys mentioned in the complaint herein, or either of 
them, was drowned or killed by, through, or on ac- 
count of any carelessness or negligence on the part 
of the defendant; fourth, that the complaints and evi- 
dence in each case shows that the plaintiff in each 
case was guilty of contributory negligence in permit- 
ting his son to visit and play in and about said saw- 
dust pile, pools, holes, or wells of water; fifth, that it 
[155] has not been proven by the testimony in 
either case that the pool, hole, cistern or well was 
attractive or inviting to children; sixth, that it has 
not been proven or shown by the testimony that the 
alleged attractiveness or attractiveness, or the al- 
leged inviting condition, or inviting condition, of the 
sawdust pile was the proximate cause of the death of 
said children, or either of them. 

(Said motion was thereupon argued by counsel for 
the respective parties. ) 

The COURT.—Gentlemen, the difficulty here is 
with the pleading more than with the facts. I think 
I shall overrule the motion. You may have your 
exception. 
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Mr. McFARLAND.—We except, if the Court 
please. Your Honor, it is past the noon hour now, 
and by the time we get our lunch it will be after one 
o’clock, and we would like to consult with some of 
our witnesses. Could your Honor give us a little 
additional time? The evidence for the defense will 
be brief anyway; it will be short, and I think we can— 

The COURT.—If you will complete the case dur- 
ing the afternoon session. 

Mr. McFARLAND.—I think so. I don’t think 
there will be any doubt about it. 

The COURT.—We will try to complete it this 
afternoon. You may have until 2:15. 

Adjournment taken until 2:15 P.M. [156] 

2:15 P.M. 


[Testimony of William Schmidt, for Defendant. ] 
(Mr. McFarland made statement to jury.) 
WILLIAM SCHMIDT, duly called and sworn as a 
witness on behalf of defendant, testified as follows, 
on 
Direct Examination. 
(By Mr. HEITMAN.) 

Q. Mr. Schmidt, state your name. 

A. William) Schmidt. 

Q. Your residence and occupation. 

A. William Schmidt, Plummer, Idaho; lumber- 
man, iS my occupation. 

Q. Are you the William Schmidt that had a con- 
tract with the Coeur d’Alene Lumber Company in 
September, 1907? A. Yes, sir. 

Q. And you and your brother were operating a 
sawmill at St. Maries? A. Yes, sir. 
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(Testimony of William Schmidt.) 

Q. Will you kindly look at this instrument marked 
Defendant’s Exhibit No. 1 for identification, and 
state— A. Yes, sir. 

Q. Is that the contract? A. Yessir. 

Q. Did you and your brother sign that? 

Ae, MACS. S11 

Q. Is that the signature of Mr. Carroll, the man- 
ager of the Coeur d’Alene Lumber Company? 

A. Yes, sir. 

Mr. HETTMAN.—We offer that in evidence. 

Mr. PLUMMER.—We object to it on the ground 
that [157] itis incompetent, irrelevant and imma- 
terial, and does not prove or tend to prove any de- 
fense in this action, and that the answer shows that 
they removed their mill from there in October, 1908. 

The COURT.— Overruled. 

(Said contract was thereupon marked Defendant’s 
Exhibit No. 1.) 

Mr. PLUMMER.—An exception. 

The COURT.—Exceptions will be deemed taken to 
all rulings. 

Mr. PLUMMER.—AII right, then. 

Mr. McFARLAND.—That applies to both sides? 

The COURT.—Yes. 


Defendant’s Exhibit No. 1. 
“MEMORANDUM OF AGREEMENT. 

This contract and agreement made and entered 
into this fourteenth day of September, 1907, by and 
between the COEUR D’ALENE LUMBER COM- 
PANY, a corporation organized in the State of 
Washington, and with its principal place of business 
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in the State of Idaho, at Coeur d’Alene City, 
Kootenai County, Idaho, party of the first part, and 
SCHMIDT BROTHERS, a co-partnership consist- 
ing of WILLIAM SCHMIDT and EDWARD 
SCHMIDT, of Missoula, Montana, parties of the 
second part, WITNESSETH: 

That in consideration of the premises hereof, and 
the covenants hereinafter contained, the parties to 
this contract do hereby contract and agree as follows: 

That the parties of the second part will saw and 
manufacture into timbers and merchantable lumber 
all logs now put or to be put on the skidways at Saint 
Maries, Idaho, said logs to be furnished to the parties 
of the second part by the party of the first part, at 
such skidways, and to be cut from Fractional Section 
twenty-seven [158] (27) Township forty-six (46) 
North Range Two (2) West of Boise Meridian. 
And it is agreed that should the skidways running 
direct to the carriage should at any time be filled 
with logs, the first party shall use the adjoining skid- 
ways and shall not be required to place all of the 
logs on the skidway running direct to the carriage. 

The party of the first part shall pay to the party 
of the second part the following prices per thousand 
feet, board measure, for such timbers and merchant- 
able lumber: 

For planks 2 by 6 and wider and timbers 4 by 4 


amdmlarcery per thomeand feet................ $3.00 
For 2 by 4’s, Linch, 144 inch, 11% inch and 1%4 ineh, 
Prommiaanmecti(! LCCUwae sy... . + ees. Hs. eee 3.90 


The party of the second part shall saw all mer- 
echantable timber on said land whether it is green, 
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or dead timber that can be used, eight (8) inches or 
over, at the top, excepting white and black pine which 
shall be cut down to six (6) inches at the top. 

The prices above mentioned to be paid shall in- 
clude the piling by the party of the second part in 
piles at the mill assorted in different lengths and 
widths. 

The party of the first part agrees to receive any 
common board down to size 1 by 6 and eight (8) feet 
long, and any No. 1 or No. 2, Clears, White, Yellow, 
or Black Pine, down to the size of 1 by 4 and six (6) 
feet long. The above timbers and lumber are to be 
cut in lengths of from six (6) to twenty-eight (28) 
feet; but if the party of the first part directs that any 
timbers shall be cut longer than twenty-eight (28) 
feet an additional price for such additional length 
shall be agreed on by the parties hereto. 

The parties of the second part agree that they will 
begin the work of manufacturing said timbers and 
merchantable lumber [159] by the fifteenth day 
of October, 1907, if it is possible for them to have 
their mill set up by that time, and to operate the same 
continuously until all the said timber is cut out; and 
they further agree not to cut for anyone else and that 
they will conscientiously and faithfully do all that 
they should do towards an actual and bona fide com- 
pletion of this contract, acts of God, riots, strikes, 
or stress of weather alone stopping the operation of 
this agreement, 

The parties of the second part agree to manufac- 
ture good merchantable lumber, trimmed and evened 
up well, and not sawed more than two (2) inches 
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above the lengths specified, except it be timbers, and 
then only when there is no objection made by the 
company or party which the first party furnishes 
such timbers to. 

The second parties agree to install a trimmer into 
their mill as soon as they can purchase one, and all 
boards and small dimension lumber that can be, are 
to be run over the trimmer. 

The lumber and timbers are to be sawed at all 
times under the direction of the first party or its 
agent or manager, and in such sizes and dimensions 
as the first party, its agent or manager, may direct. 
The second parties agree to hire a good sawyer who 
is capable of and-will saw out of all the logs all the 
Clear and Shop lumber, No. 1 and No. 2, that it is 
possible to cut from the logs, and there shall be no 
grade inferior to what is known as No. 5 Common. 
Should there be any Cull lumber the parties hereto 
shall agree upon a price for the sawing of such Cull 
lumber. The second parties agree to saw all lumber 
with solid-tooth saws. 

The parties hereto agree to hire a man whose duty 
it shall be to check and keep account of the lumber 
and timbers as taken by the mill by the first parties, 
and to furnish each party [160] with a statement 
or inventory of each load. The wages of such man 
shall be paid jointly and equally by the parties hereto. 
Should either party become dissatisfied with such 
man he may be discharged and another agreed upon, 
and if the second man should become unsatisfactory 
to either party he may also be discharged and each 
party hereto may then hire its own man to perform 
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such services, and such men shall compare their state- 
ments and accounts. 

The party of the first part agrees to remove the 
timber and lumber from the mill as it is cut so the 
party of the second part will not be inconvenienced in 
piling the lumber, except that if the party of the first 
part should want some timbers piled in a solid pile, 
so as not to be in the way of timber sawed, in an 
amount of three or four carloads, the parties of the 
second part agree to do the same. If any of the 
timbers so piled are not removed before the last day 
of the month they are to be counted and checked, as 
nearly as possible, and a statement furnished to both 
parties, and the second parties are to be advanced 
$2.50 per thousand feet on all such timbers, and the 
balance between $2.50 and the contract price shall 
be paid them when the timbers are removed. Such 
timbers or planks shall not remain so piled longer 
than sixty (60) days, and shall be at the risk of the 
party of the first part in case of fire. 

Logs to the amount of the capacity of the mill of 
the second parties or not less than 120,000 feet per 
week, shall be furnished to the second parties by the 
first parties, but if the condition of the weather by 
reason of a snow blockade or other similar occur- 
rence makes it impossible for such an amount of logs 
to be furnished, then the second parties agree to stop 
sawing for a few weeks until the first parties can 
have sufficient logs on skids at the mill to keep the 
mill running. But it is expressly [161] under- 
stood and agreed by and between the parties hereto 
that the parties of the second part in entering into 
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this contract do so with the understanding that the 
first party shall keep the second party supplied with 
sufficient logs to keep their mill running until all the 
timber on the above described land is sawed. 

The first party agrees to clean off sufficient evound, 
clear of all brush, timber and rubbish, to be used by 
the second parties for the piling of slabs as herein- 
after mentioned. 

The party of the first part agrees to pay to the 
parties of the second part fifty (50) cents per cord 
for all slabs cut into four foot lengths and piled in 
piles eight (8) feet high and ricked up closely to- 
gether, such piles to have a space of not less than 
twenty (20) inches in between the piles. Such piles 
shall be 200 feet or more away from the mill or any 
lumber piles. If the first party desires to haul slabs 
direct from the mill it shall furnish wagons with 
racks at the mill and the second party shall load slabs 
on the wagons in such a manner that the slabs can 
be measured by the person who is checking the lum- 
ber, and the second party is to receive the same price, 
50 cents per cord, loaded on wagons. 

It is understood and agreed by and between the 
parties hereto that the second party is to be paid on 
the 10th of every month for all timbers and mer- 
chantable lumber received by the party of the first 
part during the next preceding calendar month, and 
all such payments shall be made at Saint Maries, 
Idaho. All advancements of $2.50 per thousand for 
timber piled at the mill as hereinbefore specified shall 
be deducted from the next succeeding payment. 

The first party agrees to furnish to the second 
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party all necessary fuel such as trimmings, cut-off 
blocks and slabs, to run their boilers, and also to fur- 
nish the second parties the edgings and cut-off blocks 
necessary for fuel for their cook-house, bunk-houses 
and office. [162] 

It is agreed by the second parties that they shall 
give no orders to any person on the first party for 
wages or supplies, and they further agree and bind 
themselves to hold the first party harmless from any 
liens or other incumbrances. 

IN WITNESS WHEREOF THE PARTIES 
HERETO have hereunto set their hands and seal this 
14th day of September, at Missoula, Montana, A. D. 
1907. 

COEUR D’ALENE LUMBER CO. 
By J. T. CARROLL, 
General Manager. 
SCHMIDT BROS. 
By ED. SCHMIDT. 
WILLIAM SCHMIDT. 
Witnessed : 
KE. C. MULRONEY. 
Executed in Duplicate. 


State of Montana, 
County of Missoula. 

On this 14th day of September, 1907, before me, 
Edward C. Mulroney, a Notary Public in and for 
Missoula County, State of Montana, personally ap- 
peared J. T. Carroll, General Manager of the Coeur 
d’Alene Lumber Co., a corporation, and acknowl- 
edged to me that said corporation executed the same, 
and at the same time personally appeared before me 
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(Testimony of William Schmidt.) 
Ed. Schmidt and William Schmidt, comprising the 
copartnership of Schmidt Bros., and acknowledged 
to me that they executed the foregoing agreement. 
[Seal] DW Ah D CoMULERONEY, 
Notary Public in and for Missoula County, State of 
Montana.”’ [163] 


Q. Mr. Schmidt, will you state what, if anything, 
you and your brother did under your contract? 

Mr. PLUMMER.—Objected to as incompetent, 
irrelevant and immaterial. 

The COURT.— Overruled. 

A. What was the question? 

Mr. HEITMAN.—Read him the question. 

Q. (Last question read.) 

A. We carried out the contract. 

Q. Well, what did you do then in the way of build- 
ing the mill on this land ? A. ‘We built the mill. 

Q. Whose mill was that? 

Mr. PLUMMER.—The same objection. 

The COURT.—Yes. 

A. Our own. 

Q. The mill belonged to you? A. Yes, six. 

Q. No part of it belonged to the Coeur d’Alene 
Lumber Co.? A. No, sir. 

Q. It had no interest in the mill? A. No, sir. 

Q. What if anything did you do in the way of saw- 
ing timbers into lumber under this contract? 

A. We sawed out about 6,000,000 feet there. 

Q. How long did you operate your own mill at 
that place under this contract? 

A. It was in operation about a year. 
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(Testimony of William Schmidt.) 

@. You began operating about when’ 

A. About the first of November, 1907. 
Q. About the first of November, 1907? 
A. Yes, sir. [164] 
Q. Now, in operating that mill who employed your 
men? A. We employed our own. 

Q. You employed your own men? A. Yes, sir. 

Q. Hired them and discharged them? 

A. Yes, sir. 

Q. And paid them? A. Yes, sir. 

Q. And had full and absolute— 

Mr. PLUMMER.—Don’t lead him, Mr. Heitman. 

Mr. HEITMAN.—I wouldn’t, but you set such a 
pernicious example. I thought we were trying to get 
through. 

Q. Well, you may state then who paid the men 
that were employed by you in your mill. 

A. We paid them. 

Q. The Coeur d’Alene Lumber Company had noth- 
ing to do with the payment of their wages? 

A. No, sir. 

Q. Where did you get the water for operating your 
mill? 

A. We got it out of a hole in the bottom there. 

Q. You say in the bottom. What sort of a place 
was that bottom ? 

A. Well, there was a low—there was a draw run- 
ning through there, a creek, and a spring to the creek. 

@. You may state whether or not there was a 
spring anywhere near there. 
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(Testimony of William Schmidt.) 

A. Yes, sir, there was a spring where we got the 
water. [165] 

Q. State whether or not that spring was perpetual. 

A. Yes, sir, it was. | 

Q. Ran the whole year? A. Yes, sir. 

Q. Now, where with reference to this spring did 
you dig your hole? A. Right in the spring. 

Q. Who individually dug that hole? Who did you 
hire? Which one of your employees dug it? 

A. I eouldn’t say which one; I might have worked 
there myself at times. 

@. About how deep and wide was that hole? 

A. Well, it was about five feet deep, and about— 
oh, I should judge four and a half feet wide, some- 
thing like that. 

Q. Four and a half feet wide? A. Yes, sir. 

®. Speak up a little louder so that the jurors can 
hear you. A. All right. 

Q. Where did the water come from that filled those 
holes? A. It come from the bottom of that hole. 

Q. From the spring ? 

A. From the spring; the spring was right in the 
bottom of the hole. 

Q. The spring was in the bottom of the hole? 

A. Yes, sir. 

Q. ‘Was there any method by which the water from 
those holes, bubbling up from that spring, was drawn 
away from that place? 

A. Yes, sir, it was drained. 

Q. Well, what was it? 

A. There was a drain put through there. [166] 
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(Testimony of William Schmidt.) 

Q. What sort of a drain? 

A. A box. I don’t remember the exact size of the 
box. 

Q. A wooden box? A. Yes, a wooden box. 

Q. And about how long was that drain? 

Mr. PLUMMER.—If the Court please, we object 
to this question and this line of testimony. Under 
their pleadings, they allege there wasn’t any well 
there at all, that it was just a pond, and as their whole 
defense is based upon the theory of it being a pond 
and not a well at all, I don’t think they ought to be 
allowed to prove about some well that the water was 
drained out of at some time, provision made to drain 
‘ile, 

The COURT.—Overruled. 

Mr. HEITMAN.—We will prove there was a pond 
there and the boys were drowned. 

Q. About how long was that drain? 

A. It was about forty feet, I would judge. 

Q. About forty feet down the bottom or little 
valley? 

A. It may have been a little longer than that; I 
don’t just remember. 

Q. What was the condition of the water, that is, as 
to its depth, while you remained there operating that 
mill? 

A. Why, the holes would get full if we shut the 
mill down for a day or so, the holes would fill up. 

Q. State what would become of the water. 

A. That overflowed on through the drain. 

Q. Overflowed through the drain? A. Yes, sir. 
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(Testimony of William Schmidt.) 

Q. And there was then just the water standing 
there in the well? [167] A. That was all. 

@. Up to the surface of the well ? A. Yes, sir. 

Q. Up to the top of it? ioe NRSC SH 

Q. How were those wells constructed with refer- 
ence to curbing, if any? A. They were curbed. 

Q. Well, in what manner ? 

A. At the bottom the curbing drove in straight up 
and down; around the sides it was laying flat. 

Q. What sort of curbing was that? 

A. Plank, two-inch plank. 

@. Two-inch plank ? ae CS, a5))- 

Q. State whether or not those planks projected 
above the top of the well. 

A. Well, they were just about even with the top 
of the well. 

Q. Just about even with the ground around the 
well? A. Yes, sir. 

Q. State whether or not those wells were covered, 
or that well was covered. 

Mr. PLUMMER.—We object to that as incom- 
petent, irrelevant and immaterial. If your Honor 
please, just on that point I want to call the Court’s 
attention to paragraph six of their answer in this 
case: ‘‘In answer to paragraph eight of said com- 
plaint, defendant denies that the alleged dangerous 
or any condition of said premises, or the danger of 
small children falling into said alleged well or cistern 
or becoming drowned, or the habitual use of said 
premises by said Bernarr Thompson [168] or 
other companions or children of tender years, or of 
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any years, was open or notorious up to the time—”’ 
That wasn’t the paragraph I wanted to read. Para- 
graph seven: ‘‘That in answer to paragraph nine of 
said complaint, defendant denies that on, to wit, 
June Ist, 1911, or at any other time, said Bernarr 
Thompson, in company with other children, playing 
in about or upon said premises, or close to or in the 
immediate vicinity of said alleged well or cistern, 
which it is alleged at said time was filled on a level 
with the ground with water, or otherwise, or at all, 
or said Bernarr Thompson, while playing thereon 
or thereabout, accidentally or inadvertently fell into 
said well or cistern or was drowned, and denies that 
said Bernarr Thompson at any time or under any 
circumstances, or at all, fell into any well or cistern 
upon the premises of defendant.”’ 

Then in paragraph two of the affirmative defense, 
being paragraph six of the amended answer, they 
say: ‘That in the operation of said sawmill by said 
Schmidt Brothers, and without the knowledge of de- 
fendant, sawdust accumulated in piles adjacent to 
said sawmill; that back of said sawmill there was and 
is a small ravine, through which water flowed, and 
which sloped from the hillside toward the mill site of 
said Schmidt Brothers and terminated at the said 
piles of sawdust into a small pond or sink; that said 
pond so formed as aforesaid was about twenty-five 
or thirty feet long, by about twelve or fifteen feet 
wide; and at all of the times herein mentioned re- 
mained open, unenclosed and uncovered, and was and 
is off and out of the way of any public highway, road, 
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street or alley; that said pond [169] was formed 
and caused by said Schmidt Brothers in leaving upon ~ 
said mill site, viz., said northeast quarter of the 
northeast quarter, as aforesaid, piles of sawdust 
against which the waters in said ravine flowed, stood 
and remained. That if said Schmidt Brothers dug 
or left upon said premises any hole, well or cistern, 
defendant had no knowledge thereof. 

In paragraph one of the second separate defense 
they say: ‘‘ That at all of the times mentioned in said 
complaint and herein mentioned, plaintiff knew of 
the existence of said pond or sink.’’ 

The Court can see that the whole theory of the de- 
fense is there, that there was no well dug there in the 
first place, and they allege that it was left open and 
notorious at all times. Now, they can’t go to work 
and prove that they covered it up, as an afterthought, 
in defense. We are taken entirely by surprise. 
There is no such defense proved. They are now try- 
ing to prove an avoidance as against a practical de- 
nial of any well there at all, and against the allega- 
tion that it was at all times open and uncovered. 

The COURT.—This comes in under the general 
issue, gentlemen. You allege the excavation of a 
well, and that the defendant left it uncovered. This 
they deny expressly. This comes in under the gen- 
eral issue. 

Mr. PLUMMER.—But afterwards they plead 
affirmatively that it was left uncovered. 

The COURT.—Well, that the pool was left uncov- 
ered, but not the well. 
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Q. (Last question read.) A. They were. 

Q. How were they covered? [170] 

A. With two-inch planks. 

Q. Well, just tell what you did when you covered 
them. 

A. Just covered them over and fastened the cover 
down. 

Q. How did you fasten the cover down? 

A. With nails, spikes. 

Q. What did you nail the planks to? 

A. It was fastened on to the curbing. 

q. The curbing that projected up? A. Yes, sir. 

Q. State whether or not those wells or holes were 
kept covered by you in this manner during all the 
time you remained there. A. They were. 

Q. State whether or not this covering was on 
these wells when you left those premises? 

A. They were. 

@. And when did you leave; when did you move 
your mill away? A. I think it was in 1910. 

@. About what time in 1910? 

Mr. WHITLA.—We object to that as incompetent, 
irrelevant and immaterial, for the reason that they 
allege in their answer specifically that they left there 
in the month of October, 1908. ‘‘That some time in 
the month of October, A. D. 1908, the exact date of 
which is unknown to defendant, said Schmidt Bro- 
thers ceased operating said sawmill and removed the 
same and all of their property constituting the saw- 
mill plant from said premises, but left thereon re- 
maining said piles of sawdust and pond or sink.”’ 
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Mr. McFARLAND.—That is a clerical error. 

Mr. PLUMMER.—It is the same thing in the first 
answer. | 

Mr. McFARLAND.—We ask leave to amend that 
date. That is a matter, if the Court please, that 
can’t take the plaintiff by surprise, as to the time 
they left there. [171] 

Mr. WHITLA.—It certainly does, your Honor, be- 
cause we were relying absolutely upon these prem- 
ises being in the possession of the defendant, without 
the Schmidt Brothers having anything to do with it, 
for about three years prior to this time. Mr. 
Schmidt has already testified that they were only 
there about a year. 

Mr. HEITMAN.—He said sawing lumber for 
about a year. 

Mr. McFARLAND.—HIf the Court please, the mis- 
take was made in drafting the original answer, and 
when I came to amend the answer I simply took my 
office copy and wrote in the amendments that I de- 
sired to appear in the amended answer, and the sten- 
ographer, in copying it, and myself, overlooked that 
date, that is all there is to that; it is simply a clerical 
error, and it is one, as I said before, that can’t take 
them by surprise. They must have known when the 
Schmidt Brothers moved that mill away. How can 
it take them by surprise? 

Mr. PLUMMER.—We didn’t prepare any proof 
on that subject. We didn’t ask anybody particu- 
larly as to when they left there. Itis admitted about 
when they left. We supposed they left there as they 
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alleged in their answer. We were wholly relying 
upon that. Now to change the whole thing by claim- 
ing an alleged clerical error— 

The COURT.—I cannot see how it is very material 
when they left there. You may ask him how long 
this hole or well, whatever you call it, was left cov- 
ered. It seems to me that is the only material ques- 
tion. 

Q. How long, to your knowledge, Mr. Schmidt, did 
this well or hole remain covered? 

A. It was covered when we left there in 1910; that 
is as far as I know. 

Q. What time in 1910? 

A. [think it was July. [172] 

Q. It was covered at that time? A. Yes, sir. 

Q. It was nailed down? A. Yes, sir. 

Q. The planks nailed down? 

Mr. PLUMMER.—We object to it as leading. 

The COURT.—Yes; don’t lead the witness. 

Q. While you were there, state whether or not this 
drain existed, that is, was the drain there when you 
left? 

A. I guess it was; the water kept on going through. 

@. The drain up to the time you left drew the 
water from these holes? A. Yes, sir. 

Mr. WHITLA.—We object to that because of the 
fact that they allege that ever since they left there 
this was a pond or sink, and the water did remain 
there open and uncovered all the time; they allege 
that there was a pond or sink there, and that it re- 
mained there all of those times uncovered, and now 
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they try to prove that it wasn’t there, and was cov- 
ered up until 1910. That was their affirmative 
answer. . 

Mr. McFARLAND.—Our denials cover everything 
with reference to those wells being uncovered. 

Mr. WHITLA.—Paragraph two is certainly incon- 
sistent with this testimony attempted to be intro- 
duced here at this time, and takes us entirely by sur- 
prise. We aren’t prepared to meet it, and had no 
knowledge or means of finding out that they were go- 
ing to set up any such facts at all. Paragraph two: 
‘‘That said pond so formed as aforesaid, was about 
twenty-five or thirty feet long, by [173] about 
twelve or fifteen feet wide; and at all of the times 
herein mentioned remained open, unenclosed and un- 
covered.’’ They then go ahead and allege that 
Schmidt Brothers left there in 1908, that at that time 
this ravine was blocked by the sawdust across the 
same, and that this pond was caused thereby, and 
remained ever since that time there open and unen- 
closed. Now, they are trying to introduce the de- 
fense that Schmidt Brothers didn’t leave there until 
1910, and that at that time the drain drained the 
water away from this well, and that the well was cov- 
ered, making altogether a different state of facts 
from those which they have pleaded, and misleading 
the plaintiff here, in that we didn’t bring any testi- 
mony to rebut anything of that kind with. It isn’t 
a defense pleaded at all. It shows clearly as an 
afterthought. 

Mr. HEITMAN.—If the Court please, in para- 
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graph four of their complaint they charge the de- 
fendant: ‘‘That the defendant caused, as part of said 
plant, to be excavated and dug a certain cistern or 
well.’’? And in paragraph five they say: ‘‘That some 
moaths prior to the 1st day of June, 1911, the defend- 
ant caused all of said buildings, machinery and appli- 
ances to be moved off of said lands, but carelessly 
and negligently failed to fill up or cover up said well 
or excavation.’? They don’t confine their descrip- 
tion of it to a cistern or well, but they say an ‘‘ex- 
eavation,’’ and carelessly, negligently and recklessly 
permitted said well or cistern to remain open up to 
and including the time—’’ Now, in our answer we 
deny that, under the specific denials, and it comes in 
under the general denials, and deny that it was left 
open or uncovered at any time, that it was a cistern or 
well or an excavation. Now, it does strike me that 
counsel who have through all this trial been so stren- 
uously insisting upon amendments in their |[174] 
own behalf, in which they contradicted the original 
pleadings, should not be so suddenly taken by sur- 
prise when we ask for the introduction of evidence. 
Mr. WHITLA.—Your Honor can see now from 
the statement made by counsel why it is that our ob- 
jection is well taken to the covering of this in 1908. 
They want to go back to 1908 and say that it was then 
covered when they have specifically averred in their 
answer that it was uncovered at that time. There 
was nothing in our complaint alleging that it was cov- 
ered in 1908 or any of those times, and they come in 
and want to say that it was covered then, in spite of 
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the fact that their affirmative answer definitely al- 
leges that on October, 1908, this pond remained open 
and unenclosed. There is no allegation in our com- 
plaint that it was open and unenclosed in 1908, so 
their denial doesn’t help them on that, yet they are 
trying to put in testimony that it remained closed 
until 1910, after they have alleged that it remained 
open since 1908. 

Mr. PLUMMER.—The reason they allege in that 
answer that this was left uncovered, open and unen- 
closed was for the purpose of charging us with as- 
sumption of risk. They further say that the parents 
knew all about it. They come in now and try to 
prove that it was absolutely covered up. If that is 
true then of course their defense of assumption of 
risk is destroyed. The whole theory of their answer 
is this: That this was a pond or lake, open and noto- 
rious, and left there by Schmidt Brothers, because 
they are independent contractors, and therefore the 
company is not liable. That is the theory of their 
whole defense from beginning to end. 

The COURT.—You allege here in paragraph five 
that some months prior to the first day of June, 1911, 
the defendant caused all the buildings, machinery 
and appliances to be moved off, and when they 
[175] moved off they left this uncovered. Now 
they deny that. 

Mr. PLUMMER.—Of course they deny that they 
didn’t do it negligently or on that day. 

The COURT.—They deny that they did it at all. 

Mr. WHITLA.—Then they specifically allege the 
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time at which it was done. 

The COURT.—Let us get along in an orderly way. 
T don’t care to enter into an argument with counsel. 
You have alleged that they left some months prior 
to this. Apparently both sides have pleaded very 
carelessly in this case. J think I shall have to let 
this evidence go in under this general issue raised by 
your statement that they left some months prior, and 
took the buildings off, and left this open. Now they 
deny that. That presents an issue. 

(Last question and answer read.) 

Q. At that time, Mr. Schmidt, state whether or not 
there was any water at that point outside of these 
wells, except what was running through the drain. 

A. No, sir, I think not. . 

Q. Are you acquainted with Mr. O. J. Thompson? 

A. Yes, sir. 

Q. The plaintiff in this case? A. Yes, sir. 

Q. You knew him at St. Maries? A. Yes, sir. 

Q. State whether or not to your knowledge while 
you were operating your mill at that place he ever 
visited it. 

A. I have seen him there, yes, sir. 

Q. How many times have you seen him there? 

A. Leouldn’t say Just how many times I have seen 
him there; I know he has been there. [176] 

Q. Was he there more than once? 

A. Well, I would say he was, yes, sir. 

Mr. PLUMMER.— What is that? 

A. Yes, sir, I would say he was. 

Mr. HEITMAN.—You may inquire. 


vs. O. J. Thompson. 183 


(Testimony of William Schmidt.) 
Cross-examination. 

(By Mr. PLUMMER.) 

Q. Who was bossing the job there for the Coeur 
d’Alene Lumber Company? A. Freeman. 

Q. Who is Freeman? 

A. He was working for the company. 

Q. Well, what official position did he hold with the 
Coeur d’Alene Lumber Company. 

Mr. McFARLAND.—I object, because it hasn’t 
been shown that he knows. 

Mr. PLUMMER.—He is a contractor; he ought to 
know. 

The COURT.—He may answer if he knows. 

A. He was there checking that lumber, looking 
after that lumber. 

Q. How long a time did you run that mill, did you 
say? A. About a year. 

Q. Did you cut all the available timber close to the 
mill? 

A. All the timber on that section, yes, sir. 

Q. All that you could get to handily from that par- 
ticular place where you were running the mill? 

A. Allthat the company wanted to put in there. 

@. What is that? 

A. All our contract called for. 

Q. Your contract didn’t call for any number of 
feet, did it? [177] 

A. Called for all the timber on that section. 

Q. They just had one section of land there? 

A. Yes, sir. 

Q. When did you nail these planks over this well? 
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. Right after it was dug. 

. Right after it was dug? A. Yes, sir. 

. Two-inch plank? A, Yeameir: 

. What sized boards was the curbing composed 


A. Two-ineh plank. 


. How big spikes did you use to nail down the 
op planks? 
. | don’t remember the size of the spikes. 


They were good big spikes, were they? 


. Fairly heavy, yes. 
. How many did you put in each plank? 
. L suppose we put in two; we usually put in two. 


Did you nail them down yourself? 
Y eS, Sim. 
Who did? A. I don’t recall. 


. Did you see it done? 
. TL saw it after it was done. 
. In order to get those planks out you would have 


to take a crowbar to pry them out, wouldn’t you? 
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. Yes, sir, I think so. 


They were nailed down good and secure? 


. Yeswenr: 

. Everything all covered up? 

. Yes, sir. [178] 

. You couldn’t see any water around there at all 


after it was covered up? A. No, sir. 


Q. 


ES 


Q. 
Q. 
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It remained in that condition all the time, did 
A. Yes, sir. 

How many wells did you cover up? A. Two. 

How close together were they? 

About eighteen inches apart. 
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Q. There was another well just above these other 
two wells about 50 or 60 feet, wasn’t there? 
. Yes, sir. 
. You didn’t cover that up, did you? 
. No, isir. 
Why? A. I had nothing to do with that. 
. It was right close to these other wells, wasn’t 
A. Yes, sir. 
Why did you cover up these two wells? 
. To keep stock out of them. 
. To keep stock out? A. Yes, sif! 
. Why didn’t you cover the other up? 
. L had nothing to do with it. 
. Was you given a certain amount of ground 
there that you had to do with, and nothing else? 
A. No, sir; I used water out of one well, and had 
nothing to do with the other. 
Q. Did you say you covered up these two wells 
you happened to be using water out of— [179] 
A. Yes, sir. 
@. —so as to keep stock out? A. Yes, sir. 
Q. You were in charge of all the premises there, 
weren’t you? A. No, sir. 
Q. I mean immediately surrounding your mill. 
A. No, sir. 
Q. You didn’t have access and control over the 
land immediately about your mill there? 
A. I could go there, yes, sir. 
Q. You could use it, couldn’t you? 
A. Lcould if I wanted to. 
Q. Then I ask you again why you didn’t cover up 
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the other well to keep the stock out of that? 

A. Thad no use for that at all. 

Q. You wanted to keep the stock out of the well, 
didn’t you? 

A. I didn’t have anything to do with the other 
well. 

@. The reason you covered up these other wells 
was to keep the stock out? 

The COURT.—If he didn’t dig it and had no re- 
sponsibility with regard to it, you can’t ask him fur- 
ther with regard to it. He simply said he didn’t 
have anything to do with it. 

Mr. PLUMMER.—I am trying to show that he 
didn’t cover up any of these wells. I want to know 
what the reason was. 

The COURT.—If you show that he dug the other 
well, or had anything to do with it, you may make 
that argument, but it doesn’t appear that he had any- 
thing to do with the other well. [180] 

. Did you dig more than one well there? 

. I dug those two right together there. 

. Did the water rise up in both of them? 

. No, sir. 

Did you cover both wells the same way? 
Yes, sir. 

Throw any dirt or anything over them? 

No, sir. 

. That is the way they were when you left there? 
. Yes, sir. 

. How long was it after you dug the first well 
before you dug the second well? 
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A. I dug the first well in November and the next 
one I think some time in August. 

Q. Did you cover them both up at the same time? 

A. No, sir. 

Q. When did you cover the first one up? 

A. Right after I dug it. 

@. And you covered the next one up after you dug 
that? A. Yes, sir. 

Q. What was Thompson doing up there when you 
saw him? A. Just looking on. 

Q. Just looking on? A. Yes, sir. 

Q. When was this you saw him there? 

A. Why, it was in the fall when we first got 
started. 

Q. That was 1907? 

A. Well, late in the fall, yes, sir. 

Q. Before you dug these wells? 

A. One of them was there. [181] 

@. Covered up? A. Yes, sir. 
: Mr. PLUMMER.—That is all. 


Redirect Examination. 
(By Mr. HEITMAN.) 

Q. Who is this man Freeman that you say was 
there representing the Coeur d’Alene Lumber Com- 
pany? What were his duties? 

A. He just looked after the sawing there. 

Q. What did he do in connection with looking 
after the sawing? 

A. Well, if stuff didn’t get out of there in the right 
shape he would come in there to see us about it. 
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Q. Well, can’t you explain a little more fully what 
his duties were? 

A. Why, he looked after the yard, looked after the 
piling. 

Q. Checking up the lumber? 

. Had nothing to do with— 

Mr. PLUMMER.—We object to that as leading. 

The COURT.—Yes. 

@. State whether or not he had anything to do 
with operating the mill. 

A. No, he had nothing to do with operating the 
mill, 

Q. State whether or not he had anything to do 
with furnishing statements or inventories of loads 
of lumber? 

A. We furnished statements at the end of the 
month, yes, sir. 

Q. He was the only man representing the Coeur 
d’Alene Lumber Company there at the mill? 

A. Yes, sir; Mr. Hunt was there in the first place, 
when we first started up. [182] 

@. When you first started up? A. Yes, sir. 

@. What was Mr. Hunt doing? 

A. He was just looking after things in general 
there. 

Q. Well, what was he doing? 

Mr. PLUMMER.—I think he has answered it— 
looking after things in general. 

@. State whether or not he had anything to do 
with operating your mill. A. No, sir. 

@. State whether or not he had anything to do 
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with hiring your hands? A. No, sir. 

Q. Or paying them? A. No, sir. 

Q. Do you know for what purpose this well that 
was 60 or 100 feet from the wells you dug was used? 

Mr. PLUMMER.—We object. He said he didn’t 
use it at all. 

Mr. HEITMAN.—I didn’t ask him if he used it. 
I asked him if he knew for what it was used. 

A. Yes, sir; the Coeur d’Alene Lumber Company 
watered their horses there. 

Q. Were they operating a logging camp there? 

A. No, sir; the logging was contracted. 

Q. And the contractors watered their horses at 
this place? 

A. No, sir; they had horses working in the yard. 

Q. Do you know about how deep that well was? 

A. No, I do not. 

Mr. HEITMAN.—That is all. [183] 

Mr. PLUMMER.—Just one question. 


Recross-examination. 

(By Mr. PLUMMER.) 

Q. Tell me again, will you, Mr. Schmidt, you say 
it was in the fall of 1907 that you put your mill there? 

eeyves. Sir, 

Q. And that Thompson was there when you put 
the mill there the first time? 

A. I know he was there looking on after we got 
started. 

Q. When did you get started? 

A. Got started in November. 

Q. In November, 1907? A, Yes, sir: 
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Q. You are sure he was there just after you got 
started? 

A. I couldn’t say the exact date when he was 
there. 

Q. Well, some time in November? 

A. I wouldn’t say November or December; some 
time in the fall. : 

Q. Some time in the fall of 1907? A. Yes, sir. 

Q. Don’t you know, sir, that Mr. Thompson didn’t 
move to St. Maries, and was not even in the vicinity, 
or in that same country, until the 28th day of April, 
1908? A. No, sir. 

Mr. PLUMMER.—That is all. 


Redirect Examination. 
(By Mr. HEITMAN.) 
Q. When did you say he was there? 
A. I said he was there in the fall. 
Q. What year? A. 1907. 
Mr. HEITMAN.—That is all. [184] 


[Testimony of Edward Schmidt, for Defendant. ] 

EDWARD SCHMIDT, duly: called and sworn as 
a witness on behalf of defendant, testified as follows, 
on 

Direct Examination. 

(By Mr. HEITMAN.) 

Q. Mr. Schmidt, state your name, residence and 
occupation. 

A. Edward Schmidt; I live at Plummer; lumber- 
man and farmer. 

@. Are you a member of the firm of William 
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Schmidt and Edward Schmidt? A. Yes, sir. 

Q. Your firm had a contract with the Coeur 
d’Alene Lumber Company to saw some lumber at St. 
Maries in 1907? A, Wes, sir. 

Mr. PLUMMER.—We admit, Mr. Heitman, that 
they signed that contract, and the company signed 
it, to save the time of reading it to this witness. 

Q. About when, Mr. Schmidt, did you and your 
brother begin operating at St. Maries under that con- 
tract? A. About when, did you say? 

Q. Yes. 

A. We moved the mill in there about the first of 
October, commenced setting it up. 

Q. What year? A. 1907. 

@. Whose mill was that? 

A. It belonged to my brother and myself. 

Q. Did the Coeur d’Alene Lumber Company have 
any interest in it? A. No, sir. 

Q. What did you and your brother do, if anything, 
under this written contract, in sawing up the lum- 
ber? [185] A. In sawing it up? 

Q. Yes. 

A. Why, we sawed the lumber under their instruc- 
tions, according to their orders. 

Q. About how long did that contract occupy you? 

A. Just about one year. 

Q. State whether or not, in constructing your own 
mill, or putting it into operation and operating it, 
you dug any holes or wells near it? A. We did. 

Q. Well, what did you do? 

A. We dug out a spring to create a reservoir for 
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water supply for our boiler. 

Q. How did you carry the water to the boiler? 

A. Pipes, a steam jet. 

Q. A pipe and a steam jet? A. Yes, sir. 

Q. About how large were those wells or holes? 

A. Well, I would have to judge at it; I don’t re- 
member it exactly; it was about 4 by 5 or 4 by 6, the 
first one, and between four and five feet deep. 

Q. State whether or not those wells were covered. 

A. They were. 

Q. What with? A. With two-inch plank. 

Q. How were they fastened, if at all? 

A. Nailed. There was a curbing in the well, and 
the plank were fastened to that, the covering plank 
were fastened to the curbing. 

Q. What was the size of the curbing? [186] 

A. Two-inch plank at the top. 

Q. How were these plank used for covering 
fastened to the curbing? A. Nailed. 

Q. How long did that fastening remain on the 
wells, to your knowledge? 

A. As long as we were there. 

Q. As long as you were there? A. Yes, sir. 

Q. About how far apart were these wells? 

A. I would have to judge that; I would say be- 
tween two and three feet. 

Q. Between two and three feet? 

A. Not over that, I don’t believe. 

Q. Both of the wells were covered? 

A. NY esas 
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Q. State whether or not these wells were drained 
in any way. 

A. The wells, from the bottom there was a drain 
in through the draw that would drain the water to a 
level with the top of the ground. 

Q. What sort of a drain was this? 

A. It was a wooden box. 

Q. Extending from the top of the well? 

A. From the top of the well down through in 
under the sawdust pile. 

Q. Do you recall about how long this drain was? 

A. No, I don’t; it wasn’t a great. ways though. 

Q. When did you remove your mill from this 
place? [187] 

A. We removed the boiler and engine the follow- 
ing spring. 

Q. The following spring? 

A. Yes, sir; probably along—I don’t remember 
the date either; it was the following spring. 

Q. And how long did you yourself remain there? 

A. We were there till early in January, 1909. 

Q. Early in January, 19097 

A. Yes, sir, [think so. Just a moment—it was in 
January, 1910, that we moved away. 

Q. When did you move the remainder of your mill 
property from that place? A. In August, 1910. 

Q. August, 1910? A. Yes, sir. 

Q. Will you state whether or not these wells were 
covered at that time? Aa NV eS, Sir. 

Q. Covered with these planks? Ay Yes, sie 

Q. The same way? A. Yes, sit. 
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Q. Was the drain open at that time? 

A. I didn’t look, but it was open in the spring; 
no water accumulated there. 

Q. There was no accumulation of water outside 
the wells? A. No, sir. 

Q. Do you know Mr. O. J. Thompson, one of the 
plaintiffs in this case? A. Yes, sir. [188] 

Q. State whether or not while you were operating 
that mill at that place you ever saw him at the mill. 

A. I have. 

Q. About how many times? 

A. Icouldn’t say how many times; I have seen him 
there once or twice. 

Q. Do you know about when you saw him? 

A. I don’t recall, no, sir. 

Mr. HEITMAN.—I believe you may inquire. 


Cross-examination. 

(By Mr. PLUMMER.) 

@. You are working for the Coeur d’Alene Lum- 
ber Company now? A. No, sir. 
. Is your brother who just testified before you? 
. No, sir. 
Have you been recently? A INospsine 
. Or your brother? A. No, sir. 
. What are you doing now? 
We own a mill on Little Plummer Creek. 
. At the town of Plummer? 
. Near the town of Plummer. 
. You don’t remember when you saw Thompson 
there at the mill? 
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A. No, sir. It was while we were operating there. 

@. You only operated a year? A. Yes, sir. 

Q. Commenced in the fall of 1907. Then you 
must have seen him there some time during the 
summer of 1908? 

A. Some time during that time, or possibly dur- 
ing the fall of [189] 1907. 

Q. What do you think about it? What is your 
best impression ? 

A. I have no recollection as to the time. 

Q. What was he doing there? 

A. Doing like a great many others—just looking 
on. 

Q. How long did he stay? 

A. Just to look around the mill. 

Q. Had you known him before that time ? 

A. Had I known him? 

Q. Yes. 

A. I had met him and seen him around town. 
Q. How long had you seen him around town before 
that time ? A. I can’t say that. 

Q. Anybody with him ? 

A. Not that I remember. 

(). He was just standing looking on? 

A. Yes, sir. 

Q. Lots of others came and did the same thing, 
didn’t they ? A. Yes, sir. 

Q. How did you happen to remember seeing him 
there four or five years ago? 

A. Because there was so many others that done it 
right the same way. 
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Q. That is the reason you remember him? 

A. Yes, sir; and another thing, Mr. Thompson is 
one of the few men that I first—well, he was one of 
the first few men that my attention was called to. 

Q. Your attention was called to? 

A. Yes, sir; not in any particular way just, but 
just ina general way. [190] 

Q. What is that? 

A. I had met his brother, and it was in that way I 
remembered this Mr. Thompson. 

Q. You remember seeing him there at the mill? 

A. Yes, sir. 

Mr. PLUMMER.—That is all. 

Redirect Examination. 
(By Mr. HEITMAN.) 

Q. Mr. Thompson was selling newspapers around 
the city? A. Yes, sir. 

Mr. HEITMAN.—That is all. 

Mr. PLUMMER.—That is all. 

[Testimony of Charles Schmidt, for Defendant. ] 

CHARLES SCHMIDT, called and sworn as a wit- 
ness on behalf of defendant, testified as follows, on 

Direct Examination 
(By Mr. HEITMAN.) 

Q. Mr. Schmidt, you may state your name, resi- 
dence, and occupation. 

A. Charles J. Schmidt, St. Maries, and I am now 
yard foreman for the Coeur d’Alene Lumber Com- 


pany. 
Q. You are a brother of William and Edward 
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Schmidt? A. Yes, sir. 

Q. State whether or not you were at their mill 
when they were operating it at St. Maries. 

“A. | was. 

Q. In what capacity were you working there? 
[191] A. I was running the trimmer. 

. About when did you go there? 

. The last of October, 1907. 

. How long did you remain there? 

. Till the job was finished. 

Well? 

. That was I think in October, 1908. 

. State whether or not you remained there after 
they finished their contract. A. I did. 

Q. How long? 

A. Till May the 17th, 1911, I think it was. 

Q. And what were you doing there after your 
brothers finished their contract? 

A. Part of the time I was working for the Coeur 
d’Alene Lumber Company driving a team. 

Q. What were you hauling with a team? 

A. Lumber, delivering around town. 

Q. From that yard? A. From the lower yard. 

Q. From the lower yard? 

A. Most of the time. Part of the time after they 
left up there I was hauling lumber from the upper 
yard down to the planer. 

Q. About how far from this old mill site, this saw- 
dust pile, did you live during that time? 

A. Well, from the edge of the sawdust pile to my 
house was, I should judge, about 60 to 80 yards. 
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Q. State whether or not you lived in the direction 
of the city. A. Sir? [192] 

Q. Did you live in the direction of the town? 

A. No, sir; away from the town. Well, not exactly 
away from the town; it was just kind of—well, the 
town was north of the sawdust pile. I lived south- 
east. 

Q. Do you know what the condition of that saw- 
dust pile was when you left there in May, 1911? 

A. Well, in regard to condition the fire left it in, 
I do. 

Q. Well, state it. 

A. It was burned full of holes; it had been burnt 
down the sides until there was a big high bank there, 
and there was big cracks in the sawdust pile where 
the fire had burnt the sawdust from underneath, 
which let it gap open. 

Q. What was the color of the sawdust pile? How 
did it look? 

. Well, it was a kind of a dirty looking color. 
Q. Do you know how that fire started? 

A. Started from the forest fire. 

Q. General forest fires of that summer? 

A. Yes, sir. 

Q. When did it catch on fire, if you can recall? 
A 

Q 

Q 

A 


> 


. I think it was the 23d day of August. 
. What year? 2. JUS 
. And continued burning all that winter? 
. All that winter, and a big part of the next sum- 
mer, 
Q. Now, in 1911 state whether or not you saw any 
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fire in the sawdust. 

A. I did in the early part of the year. 

Q. Well, what time of the year? 

A. Well, up to the time I left there, it was still 
afire. [193] 

Q. What was the extent of the fire in the sawdust 
when you left there May 17th, 1911? 

A. I couldn’t say as to that, because it was all un- 
derneath; every once in a while you would see it 
burst out though. 

Q. State whether or not you know anything about 
any well or pool of water surrounded by the sawdust? 

A. Well, there was a reservoir there, but there was 
no pool of water that the time that I knew of it. 

Q. Well, you say there was a reservoir; what was 
it? A. Supposed to be water in it. 

Q. Do you know anything about any wells that 
your brother dug there, for the purpose of operating 
the mill? 

A. Well, only what was told me; I never saw them 
dug. 

Mr. PLUMMER.—I object to that. 

Q. Did you see any wells there? 

A. No, not the wells. 

@. What did you see? 

Mr. PLUMMER.—We object as immaterial. 

The COURT.—He may state what he saw, if any- 
thing. 

A. I saw what I took to be wells, from the covering 
over them. 

Q. Where was this reservoir that was there in May, 
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1907, with reference to these what you took to be 
covered wells? A. Well, that was them. 

Q. What was the size of this reservoir in May, 
1911, about what was the size? 

A. Well, I couldn’t say as to that. 

Q. You couldn’t say? 

Mr. PLUMMER.—Well, if he can’t say— 

Q. While you were there, state whether or not you 
saw any [194] children around that sawdust pile. 

Exe diclicd, 

Q. About how many did you see there ? 

A. Well, I couldn’t state how many I saw there, 
but I have seen two and three and four at different 
times. 

Q. What, if anything, did you do or say to them? 

A. I ordered them off. 

Q. What did you order them off for? 

A. Because I knew the condition of the sawdust 
pile, and the danger they was in. 

Q. What was the danger to the children in that 
sawdust pile? 

A. They was in danger of falling down off the 
bank, and also falling in those holes that the fire had 
burnt underneath there. 

Q. Did you know any of the children that you 
ordered away? 

A. I knew Mr. Thompson’s little boy. 

Q. How many times did you order him away? 

A. Twice. 

. About when was it that you ordered the Thomp- 
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son boy away the last time, how long before you left 
there ? 

A. Well, I couldn’t say as to that because I never 
paid any attention to what time it was, but I know 
it was after the fire was there. 

Q. What year was it when you ordered him away ? 

A. I think it was in the spring of 1911. 

Q. Do you know about how far apart the times 
were? Ee ono, | do not, 

Q. Do you know Mr. Thompson himself, Mr. O. J. 
Thompson ? A. Ido. [195] 

Q. State whether or not you ever saw him around 
the sawdust pile or the mill and this reservoir. 

A. I saw him around the mill. 

Q. How many times did you see him there? 

A. Well, I don’t know. I saw him there once that 
I am positive of; he may have been there oftener; 
I may have seen him oftener, but— 

Q. When did you see him? Can you locate the 
time? 

A. Along some time in the summer of 1908? 

Q. The summer of 1908? A. Yes. 

Q. Now, do you know how, if at all, these wells 
that were covered were drained, that is, before the 
fire? 

A. Well, the wells themselves, I don’t know as they 
were drained. 

Q. You don’t know anything about that? 

A. No. 

Q. State whether or not there was any culvert lead- 
ing down there. 
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A. There was through underneath the sawdust 
piles to overdrain any surface water that come down 
from above. 

@. After this fire do you know whether or not that 
culvert remained there open ? 

A. I don’t think it did. 

Mr. PLUMMER.—We object to that, and move to 
strike it out, what he thinks. 

The COURT.—Yes, unless you know about it, wit- 
ness, the answer will be stricken out. 

Q. Do you know about it? 

A. Well, the water stopped going through. [196] 

Q. When it stopped going through what became of 
the water ? 

A. It just seeped through the sawdust. 

Mr, HEITMAN.—I believe you may inquire. 


Cross-examination. 

(By Mr. PLUMMER.) 

Q. How long was it before you left there in May, 
1911, that you saw the Thompson boy there? 

A. Well, I don’t know exactly how long it was. 

Q. Well, you say it was some time in the spring 
before you left there. What do you mean by the 
spring,—March, April, or May, or all three of them? 

A. Well, it was some time after the weather had 
warmed up, so that the children would get out. 

@. Some time in May then? 

A. I wouldn’t say that. 

Q. Well, according to your best recollection, when 
the weather warmed up. That is about when it 
warms up, up there, isn’t it? 
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. It warms up there almost any time. 

- Do you think it was about the month of May? 
I think it was earlier than that. 

. The latter part of April? 

. IT couldn’t say right when it was. 

. Was it in April? A. J wouldn’t say. 

. What time of day was it? 

. I couldn’t say as to that either, because I didn’t 
pay no attention to it, because I never thought noth- 
ing of it. 

Q. Don’t you know whether it was in the morning 
or afternoon, or whether it was noon, or when it was? 
[197] 

A. I think it was in the evening, because J worked 
all day. 

. In the evening ? JX MER SBE 

. After dark? A. No, not after dark. 

. What do youmean? After five or six o’clock? 
. Along about five or six o’clock. 

. Was he there alone? 

. No, sir; there was two other little children with 
him. 
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Who were they? 
. Mrs. McCallister’s little boy and a little girl. 
. And you drove them away ? A. Yes, sir. 
. When did you see them there after that? 
. I saw him there twice,—the same three chil- 
dren. 
Q. What were they doing there? 
A. Running around the sawdust pile, and one of 
them was stepping out and pushing the sawdust 
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down over the edge. 
. You had known the Thompson boy before that 2? 
~ Ves, sir. 
. Where did you see him? A. Around town. 
. Did you know his father at that time? 
I did. 
. Did you know his sister? A. I did not. 
. Did you know the McCallister boy? 
. Yes, sir. 
. At that time? A. Yes, sir. 
. Asa matter of fact, the McCallister boy was in 
Kansas City [198] and didn’t come there until 
after the Thompson boy was drowned, isn’t that true? 
A. He wasn’t in Kansas City all the time. 
Q. You swear positively that the McCallister boy 
was with the Thompson boy in the spring of 1911? 
A. I wouldn’t swear when it was, but I will swear 
I ordered the three of them oft of there. 
Q. And one of them was the McCallister boy? 
A. Yes, sir. 
Q. You are sure of that? A. Yes, sir. 
Q. Are you sure it was 1911 at all? 
A. Well, as I said before, I wasn’t positive just 
when it was, but I know it was after the fire. 
Q. After the fire? A. Yes, sir. 
Q. The fire didn’t end until 1911, did it? 
A. Well, the forest fire did. 
Q. You left there a few days after the fire, didn’t 
you? 
A. No, sir. The forest fire, if I remember right, 
was on August 22d or 23d, when it struck right there. 
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The COURT.—What year? 

A. 1910. I left there in May, 1911. 

Q. Was it in that fall then that you saw the Mc- 
Callister boy there? 

A. As I said, I didn’t know exactly when it was, 
but it was some time when the weather was warm 
and they were out playing. 

Mr. PLUMMER.—That is all. [199] 

Mr. HEITMAN.—There is one question I forgot 
to ask him, and with the permission of the Court— 

The COURT.—Very well. 


Redirect Examination. 
(By Mr. HEITMAN.) 

Q. What was the extent of the fire in the sawdust 
pile, that is, state whether or not it assumed such 
magnitude that the people in St. Maries could see it 
and know that it was on fire. 

Mr. PLUMMER.—We object to it as leading and 
suggestive, and calling for a conclusion of the witness. 

The COURT.—Overruled. 

A. Well, it was, because they made such a kick 
about it; they was afraid it would set the town afire. 

Mr. PLUMMER.—We object to that, and move to 
strike out the answer as irrelevant and immaterial, 
and calling for hearsay. 

Mr. HEITMAN.—Showing knowledge on the part 
of the community. 

Mr. PLUMMER.—It don’t mean anything if they 
did know it,—wholly irrelevant. 

The COURT.—I think the latter part may be 
stricken out, about the kicking. 
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Q. State whether or not the fire department of the 
city made an effort to extinguish the fire. 

A. I don’t know whether it was the fire depart- 
ment, but the policemen helped, and part of: the Coeur 
d’Alene Lumber Company’s men helped; they used 
the city’s hose and city water. 

Q. About when was that? 

A. Well, I couldn’t recall the time. 

Mr. HEITMAN.—That is all. [200] 

[Testimony of J. T. Carroll, for Defendant. ] 

J. T. CARROLL, duly called and sworn as a wit- 

ness on behalf of defendant, testified as follows, on 


Direct Examination. 
(By Mr. HEITMAN.) 

Q. State your name and residence and business. 

A. J.T. Carroll. I live in Coeur d’Alene most of 
the time, and part of the time in Montana. My occu- 
pation is manager of the Coeur d’Alene Lumber 
Company here, and some lumber concerns in Mon- 
tana. 

Q. You are acquainted with Schmidt Brothers? 

A. Lam, yes, sir. 

Q. And you, on behalf of your company, had a con- 
tract with them whereby they used their mill for saw- 
ing some of your lumber? A. I did. 

@. Some years ago? a.) Yes yor. 

Q. State whether or not you knew of any wells or 
cisterns which were dug at or near their mill when 
they were operating it. 

Mr. PLUMMER.—Objected to as irrelevant and 
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immaterial, and on the further ground that the su- 
perintendent of that company testified, at that time, 
Mr. Hunt, that he saw them dig the well. It is 1m- 
material whether this particular officer knew of it or 
not. 

The COURT.—Objection overruled. 

Q. Answer the question. o_o 

A. Answer the question? 

®. Yes. 

A. Well, we had a small well; it is hard to call it 
2 well, about the depth of a barrel, that set some 75 
feet, I should think, from where this pile of sawdust 
was that I understand that the boys [201] dug— 

Q. Never mind what you understand. Just state 
what you know about it. 

A. Well, we had two small wells about the size of 
a barrel dug to get water for our horses in. The 
place where the boys were drowned I knew nothing 
of, didn’t know it was there; never knew it was there. 

Q. About how deep was the water in this well that 
you used, this well or hole that you used for watering 
your horses? 

A. It wasn’t over three feet deep, I don’t think. 
It might have been sometimes three and a half, and 
sometimes not so deep, and maybe sometimes a little 
deeper. It would be owing to how the water run at 
that time. Sometimes there was very little water im 
that creek, and sometimes there was more. 

Q. Do you know which one of your employees had 
the well dug, that is, for your horses? 

Mr. PLUMMER.—That is wholly immaterial, if 
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the Court please. I understand that well isn’t in this 
case. 

Mr. HEITMAN.—You brought it out and wanted 
to know why it wasn’t covered up. 

Mr. PLUMMER.—The Court held it immaterial. 

The COURT.—Sustained. 

Q. You say you didn’t know about these other 
wells that the Schmidt Brothers used? 

A. I did not. In fact, I don’t know whether you 
would call it a well or not. It is for getting water 
for their engines, [ think. 

Mr. PLUMMER.—We object to that, if he don’t 
know what it was. JI move to strike it out. 

The COURT.—Yes, it may be stricken out. 

Q. State whether or not you ever knew that the 
covering on these wells that the Schmidt Brothers 
dug had ever been removed. [202] 

Mr. PLUMMER.—We object to that because he 
has testified that he didn’t know there was any well 
there. 

The COURT.—Objection sustained. 

Mr. HEITMAN.—That is all. 


Cross-examination. 
(By ‘Mr. PLUMMER.) 
. Where do you reside, Mr. Carroll? 
. Most of the time in Coeur d’Alene. 
. You are located up at St. Maries too, are you? 
No nsir 
. Have you ever been up there ? 
. A few times. 
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@. Have you ever lived up there or stayed up 
there? A. No, sir. 

Q. Ever examine the company’s properties up 
there? A. Yes, sir. 

Q. You have charge of the properties, haven’t you? 

A. Well, in a certain way I did. We have a retail 
lumber yard up there, and we had this contract with 
Schmidt Brothers to saw out a lot of pieces of timber 
through there for railroad ties and timbers mostly. 

Q. You had general charge of all that class of 
work, did you? 

A. Well, I didn’t in particular have general charge 
of it; Mr. Hunt looked after it for us. 

Q. He was under you, wasn’t he? A. Yies, sir. 

@. He was the superintendent, and what was your 
official position ? A. How is that? 

Q. What was your official position? [203] 

A. My business was to go over occasionally and 
look after the— 

Q. What office did you hold? 

A. The same as I explained awhile ago, general 
manager of the Coeur d’Alene Lumber Company. 

Q. You didn’t explain it to me. You might have 
told him, but I didn’t hear you. 

‘Mr. PLUMMER.—That is all. 

Mr. HEITMAN.—That is all. If the ‘Court 
please, we desire to make a motion, and think the 
jury might be excused. 

Mr. PLUMMER.—You haven’t rested yet, have 
you? 

Hr. HEITMAN.—Yes; we rest. 
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Mr. PLUMMER.—I would like to have some re- 
buttal first. 

Mr. HEITMAN.—Oh, I beg your pardon. [204] 
[Testimony of O. J. Thompson, for Plaintiff 
(Recalled in Rebuttal). ] 

O. J. THOMPSON, heretofore duly sworn, upon 
being recalled in rebuttal, testified as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 

Q. Mr. Thompson, was you ever upon these 
grounds in question? A NO sSiT. 

Q. Did you ever talk with either of the Schmidt 
Brothers that testified on the stand ? 

A. Not until after—well, I have talked with them 
since they got done sawing there; I didn’t know them 
before. 

Q. Since the accident, have you? 

A. Some time I expect before the accident, but 
since they quit running the mill there. 

Q. You never was up on the ground at all? 

A. No, sir. 

Q. You heard the testimony of the first Schmidt 
Brother there that testified that he talked with you 
there in the fall of 1907? A. Yes, sir. 

Q. When did you move to St. Maries? 

A. I moved to St. Maries the 24th day of April, 
1908. | 

Q. Where from? 

A. From Kansas City, Missouri. 

Q. Had you ever been near St. Maries or in Koo- 
tenai County or in the State of Idaho before that 
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time ? A. No, sir. 

Q. Do you know when the McCallister boy came 
there ? A. Just about. 

@. When was that? 

A. The first time he came before I did; he came in 
November or December, 1907. [205] 

Q. Did you ever know of your boy being up there 
on the ground at all at any time? A. No, sir. 

Q. Was the McCallister boy there at all in 1911? 

A. He came back there about July, 1911. 

Q. July? A Yes, Sir. 

Q. But he wasn’t there until after your boy was 
drowned ? 

A. No, sir; he left there I should say about Sep- 
tember, 1910, just after the forest fire, he left there 
for Kansas City, and was back about July, 1911. 

Q. Were you ever informed, either directly or in- 
directly, of the condition of these premises in refer- 
ence to this well being there, or any other dangerous 
condition ? 

Mr. McFARLAND.—We object to that as not 
proper rebuttal; that is part of their main ease. 

The COURT.—I don’t quite understand you, Mr. 
McFarland. How would it be part of their main 
case? The only relevancy of this would be to the 
defense of contributory negligence; unless you aban- 
don that defense it would be relevant. 

Mr. McFARLAND.—No, we don’t abandon any of 
our defenses. 

Mr. PLUMMER.—Answer the question. 

WITNESS.—What was the question? 
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Q. (Last question read.) A. No, sir. 

Mr. PLUMMER.—You may take the witness. 
[206 | 

Cross-examination. 
(By Mr. McFARLAND.) 

Q. How far did you live from the McCallister’s in 
St. Maries? A. About four and a half blocks. 

Q. How did you happen to know when the boy left 
to go to Kansas 'City and when he returned, the Mc- 
Callister boy ? 

A. The boy is my sister’s boy; I am pretty well 
posted. 

Q. Where were you when he left Kansas City for 
St. Maries? A. Where was I? 

q®. Yes. A. I was in St. Maries. 

Q. Aind you say that he came out before you did in 
1907, from Kansas City? 

A. The first time he came I was in Kansas City. 

Q. Do you know just exactly what time he left 
there for St. Maries ? A. No, sir. 

Q. You do not know how long before you left for 
Kansas City he left? 

A. He left there in I should judge November or 
December, in 1907, and I left there the 20th day of 
April, 1908. 

Q. The last time he went back to Kansas City do 
you know what month he went? 

A. He went in September. 

Q. How do you know that? 

A. Because it was just a few days after the forest 
fire in August. 
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Q. How many days afterwards? 

A. I don’t know just exactly, but then some few 
days. . 

Q. Do you know what day they had the forest fire 
there at [207] St. Maries? 

A. There was two or three days we was pretty well 
worked up. 

Q. What days was that? 

A. Between the 20th and the 24th of August. 

Q. What day in September did he leave for Kan- 
sas City? A. I don’t know exactly. 

Q. How long did you say he was gone? 

A. He came back the following year to St. Maries, 
i thinkin July. | 

@. Do you know exactly the month he returned ? 

A. No, sir, I couldn’t swear to it. 

Q. I hand you what purports to be the original 
complaint in your action against the Coeur d’Alene 
Lumber Company in this case, and ask you if that is 
your signature there, Oliver J. Thompson. 

A. It is. 

Q. You swore to that? A. Yes, sir. 

Q. Now you say you don’t know that your son was 
ever on this sawdust pile, at the sawdust pile, before 
the time he was drowned ? A. Yes, sir. 

Q. When you signed and swore to this complaint 
what did you mean by this statement: ‘‘ That the dan- 
gerous condition of said premises and the danger of 
small children falling in the said well or cistern and 
becoming drowned, and the habitual use of said prem- 
ises by said Bernarr Thompson and other compan- 
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ions and children of tender years was open and noto- 
rious up to the time of the death of said Bernarr 
Thompson.’’ What did you mean by saying that he 
habitually used these premises up to the time of his 
death, if he had never been there before that day? 
[ 208 | 

A. He may have been there, but I didn’t know it. 

Q. Then why did you swear in this complaint that 
he had habitually been there and used the premises? 

A. Well, I didn’t think I did. 

Mr. McFARLAND.—We offer this part in evi- 
dence. 

Mr. PLUMMER.—It is already in the ease, but I 
have no objection to it. 

The COURT.—Yes. 

Mr. McFARLAND.—That is all. 

Mr. PLUMMER.—That is all. 


[Testimony of Mrs. Clara Thompson, for Plaintiff 
(Recalled in Rebuttal) .] 
MRS. CLARA THOMPSON, heretofore duly 
sworn, upon being recalled on behalf of plaintiff in 
rebuttal, testified as follows, on 


Direct Examination. 

(By Mr. PLUMMER.) 

Q. Mrs. Thompson, when did you and Mr. Thomp- 
son move to St. Maries? A. In 1908. 

Q. What month? A. April. 

Q. Did you bring your daughter here with you 
that is in the courtroom? A. Yes, sir. 

Mr. PLUMMER.—That is all. 

Mr. McFARLAND.—That is all. [209] 
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(Recalled in Rebuttal) .] 
FRANK B. JONES, heretofore duly sworn, upon 
being recalled in rebuttal, testified as follows, on 


Direct Examination. 
(By Mr. PLUMMER.) 

Q. I believe you testified on your previous exam- 
ination, did you not, that you were working there for 
the Coeur d’Alene Lumber Company, looking after 
the fire in the sawdust? A. Yes, sir. 

Q. In the summer of 1910? A. Yes, sir. 

Q. Did you at that time, or at any time that you 
worked around there, see any planking or covering 
for these wells? AW Novsir 

Q. Was there anything of that kind there when 
you stuck the stick down to see how deep it was? 

A. No, sir. 

@. Was there anything to indicate that any had 
been there? A. No, sir. 

Q. And did you or did you not see this pool there 
before the fire in the sawdust ? A. Yes, sir. 

'Q. For how long? 

A. Well, I have known it to be there; I have 
hauled sawdust away from there every spring for 
three or four springs. 

Q. Was there anything there to indicate any cov- 
ering or anything to indicate a covering? 

A. No, sir. 

Mr. WHITLA.—Q. There was a pool there all the 
time ? 
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A. Yes, sir, there was water, but I never saw any 
covering. [210] 


Cross-examination. 
(By Mr. McFARLAND.) 

Q. Did you ever examine these holes to see 
whether there was any curbing there? 

A. No, sir. 

Q. Did you ever examine the holes to see if there 
was any covering on them? 

A. No, sir, only the one time when I run that edg- 
ing down in there. 

Q. When was that—after the fire? 

A. That was when I was watching this fire, when 
IT come pretty near getting in there myself. 

Q. That was after this forest fire? 

A. Yes, sir. 

Q. And you never made any examination of the 
premises to ascertain whether there was any culvert 
or box-drain from there? A. No, sir. 

Q. You don’t mean to tell this jury that there 
never was any, do you? 

A. No, sir; if there was it was always covered over, 
because there was always water and no cover in 
sight, is what I mean. 

Mr. McFARLAND.—That is all. 

Mr. PLUMMER.—I will offer in evidence this 
part of paragraph two of the amended answer, as 
follows: ‘‘That back of said sawmill there was and 
is a small ravine, through which water flowed, and 
which sloped from the hillside toward the mill site 
of said Schmidt Brothers and terminated at the said 
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piles of sawdust into a small pond or sink; that said 
pond so formed as aforesaid was about twenty-five 
or thirty feet long, by about twelve or fifteen feet 
wide; and at all [211] of the times herein men- 
tioned remained open, unenclosed and uncovered, 
and was and is off and out of the way of any public 
highway, road, street or alley; that said pond was 
formed and caused by said Schmidt Brothers in leav- 
ing upon said mill site, viz., said northeast quarter 
of the northeast quarter, as aforesaid, piles of saw- 
dust against which the waters in said ravine, flowed, 
stood and remained.”’ 

Mr. McFARLAND.—We object to that as incom- 
petent, irrelevant and immaterial, and not proper 
rebuttal. 

The COURT.— Overruled. 

Mr. McFARLAND.—An exception. 

Mr. PLUMMER.—<And also this part of the 
amended answer we offer which says that: ‘‘There- 
upon the said Schmidt Brothers located their saw- 
mill on said northeast quarter of the northeast quar- 
ter and immediately commenced operating said saw- 
mill and manufacturing said logs into timber and 
lumber, and continued so to do up to and including 
some time in the month of October, 1908.’ 

Mr. McFARLAND.—The same objection, if the 
Court please. 

The COURT.—Overruled. 

Mr. McFARLAND.—An exception. 

Mr. PLUMMER.—We rest. 

Mr. McFARLAND.—We now desire to make our 
motion, if the Court please. 
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The COURT.—Yes. The jury may be at ease for 
ten minutes. 

(The jury retired from the courtroom.) 

Mr. McFARLAND.—If the Court please, at this 
time the defendant renews its motion for a nonsuit, 
upon the grounds and for the reasons stated in its 
motion for a nonsuit made at the close of the testi- 
mony for the plaintiff, and moves for an instructed 
verdict, or [212] that the Court instruct the jury 
to find for the defendant, upon the grounds and for 
the reasons stated in defendant’s motion for a non- 
suit, and for the following other reasons: 

That the testimony in this case shows that these 
holes or wells or cisterns, whatever they may be or 
are called, were not dug or made by the defendant, 
but were made by Schmidt Brothers, independent 
contractors, and that at the time that the holes, cis- 
terns, or wells were dug, Schmidt Brothers, as in- 
dependent contractors, had the contract introduced 
in evidence with the defendant and were operating 
upon the premises described in the complaint a saw- 
mill plant of their own, and that the defendant had 
no interest in the ownership of the plant, and did not 
participate in the operation thereof, and: that the de- 
fendant took no part in digging, making or maintain- 
ing these holes, cisterns, or wells, and had no knowl- 
edge of their existence; that the evidence shows that 
the wells, holes, or cisterns were properly covered, 
and were afterwards uncovered without the knowl- 
edge or the consent of the defendant. 

The COURT.—The motion is denied. 

Mr. McFARLAND.—We except. 
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The COURT.—Very well. Have you your re- 
quests for instructions ready, gentlemen? 

Mr. PLUMMER.—We have some. Mr. Whitla 
isn’t here. He will be back in just a second, your 
Honor. We prepared them this noon, however. I 
have two forms of verdict here prepared on the part 
of the plaintiff. Have you any prepared for the de- 
fendant? 

The COURT.—There should be two verdicts. I 
think I have them here. 

Mr. PLUMMER.—I have two forms for the plain- 
tiff; I didn’t prepare any for the defendant; at least 
J don’t see any here. [213] 

The COURT.—The clerk has already prepared 
forms, so you may take these. 

Mr. PLUMMER.—AII right. 

The COURT.—Have you any instructions, Mr. 
McFarland? 

Mr. McFARLAND.—No, your Honor. 

Mr. PLUMMER.—Does your Honor fix the time 
of the argument? I think we ought to limit 1t in 
some way so as to get through by five o’clock if we 
ean. Iam willing to do it. 

The COURT.—I would like to fix a time that 
would be agreeable to both sides. How long a time 
do you want, gentlemen? 

Mr. McFARLAND.—We won’t want over an hour 
a side. 

Mr. PLUMMER.—We can’t get through by five 
o’clock by taking an hour a side. 

The COURT.—If you get through to-day it will 
be necessary not to take too much time for the argu- 


220 Coeur d’Alene Lumber Company 


ment. I want to give you all the time you think is 
reasonably necessary. IJ have an equity case set for 
this evening. If you think an hour a side is reason- 
ably necessary I will give it to you. 

Mr. McFARLAND.—I meant a half hour apiece 
between us. 

The COURT.—Well, that will take two hours al- 
together. 

Mr. McFARLAND.—If the plaintiff consumes 
that much time it will, yes. I will say this, if the 
Court please, that usually I am very short in my 
argument, and I guess about twenty minutes apiece 
will be enough. 

The COURT.—I will give you as much time as you 
think is reasonably necessary. Jf you think that 
twenty or twenty-five minutes each side will be suffi- 
cient. 

Mr. PLUMMER.—Make it forty minutes on a 
side. 

Mr. McFARLAND.—We will take twenty minutes 
apiece, if the Court please. 

The COURT.—Well, that will be forty minutes 
a side then. [214] You may eall in the jury. 

(The jury returned into court, and counsel pro- 
ceeded to argue the case to the jury, after which the 
Court instructed the jury as follows, and the follow- 
ing proceedings were had, to wit:) [215] 

Instructions of the Court. 

Gentlemen of the jury, as you possibly already un- 
derstand, there were two separate actions com- 
menced in this court, one by Mr. Thompson and one 
by Mr. Moore. The two suits are entirely distinct, 
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but because of the fact that they both involve the 
same accident, counsel have agreed that they should 
be tried together, that is, substantially the same evi- 
dence is applicable to both cases, and therefore, to 
save time, and for convenience, that arrangement 
was made. When it comes to a consideration, how- 
ever, of your verdict, you are to treat each case as 
absolutely independent of the other, so far as the ver- 
dict is concerned. Of course, you will consider the 
evidence, but it is necessary for you to find two ver- 
dicts, one verdict in the Moore case, and the other in 
the Thompson case. You may not find any substan- 
tial difference between the two cases, and you may 
find some difference; that is for you to say. In my 
instructions I shall refer to but one case, but you will 
understand that the instructions applicable to one 
are applicable also to the other. 

The theory of the case, gentlemen, is that a child’s 
life is of some value to its parents,—its father in this 
case,—and under the law if the child is killed through 
the negligence of some other person such person is 
hable to the injured parent. Briefly stated, that is 
the theory of the law. If I am negligent, and my 
negligence results in your child’s death, you are en- 
titled to recover from me money compensation for 
the injury which you have sustained through my neg- 
ligence. Hence, as has been stated by counsel, the 
primary, if not the controlling, inquiry upon your 
part in the case, is whether or not the defendant was 
negligent. Then the next necessary step or inquiry 
is, did that negligence contribute to the death of the 
child? Then, did the [216] plaintiff here, the 
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father of the child, through his carelessness, con- 
tribute to the injury, or accident; the general rule 
of law being that if the defendant is negligent and 
the plaintiff also is negligent, and the negligence of 
each contributed to the accident or injury, the plain- 
tiff cannot recover. So that if you find that the de- 
fendant was negligent, and that negligence was the 
proximate cause of the death of the child, and that 
the plaintiff did not, by his carelessness or negli- 
gence, contribute to the death, then there is the 
fourth inquiry, namely, what amount of damages or 
compensation should be awarded to the plaintiff: 
You will see that that comes in as a Secondary in- 
quiry. The theory of the plaintiff is, (and I speak 
of its theory as set forth in its pleadings, by which 
we are governed), that the defendant was the owner 
of certain premises near the town of St. Maries,—I 
think the fact of the ownership of the land is not 
denied, and hence is not in issue,—that it, the de- 
fendant, caused or permitted a well or hole to be 
sunk on these premises near the town, and also per- 
mitted to be placed near this well, and to remain, 
large piles, or a large pile, of sawdust, and that this 
sawdust is naturally attractive to children and that 
by reason of the close proximity of the premises to 
the thickly populated community, that is, a village 
community like St. Maries, where there is a large 
number of children, the children finding this sawdust 
to be attractive, were lured there or attracted, as 
children will be, to play, and (reading from the com- 
plaint), that on June 1, 1911, when the plaintiff’s son, 
(this in the Moore case), Russell G. Moore, had been 
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thus attracted, together with other children, and was 
playing in and about these premises, close to and in 
the immediate vicinity of the well or cistern which at 
the time was filled on a level with the ground with 
water, said Russell G. Moore, that is, the boy, while 
so playing [217] therein and thereabout, acci- 
dently and inadvertently fell into said well or cistern 
and was drowned. Now, that is the case which the 
plaintiff presents, and it is for you to find upon the 
several issues as I have suggested them to you. As 
T have already said, the primary question is, whether 
or not the defendant was negligent. It involves sev- 
eral different considerations. It is a case where, in 
a number of its phases, it is necessary for the jury 
to bring to bear their common sense and experience 
in determining whether or not the defendant is 
liable. Upon reflection you will see that it is not in 
every case where a child is injured that the owner 
of the premises is responsible. We know that chil- 
dren play here and there, and very often in a village 
or urban community they go from yard to yard, 
either with or without the permission of their par- 
ents, when no one particularly is to blame, and the 
children are sometimes hurt, and are even sometimes 
killed, without the negligence or fault of anyone. 
In a ease like this, as in any other case, negligence is 
defined as the doing of something which an ordi- 
narily prudent person would not, under the circum- 
stances, have done, or leaving undone something 
which an ordinarily prudent person would, under 
such circumstances, have done. Hence you should 
keep before you all the time the inquiry, what would 
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a reasonably prudent person have done under the 
circumstances, or what would he have left undone? 
Keep that inquiry before you all the time; What was 
reasonably prudent? What would reasonably pru- 
dent people generally have done under the circum- 
stances? As I was about to say, a child may come 
upon another’s premises in a town and be injured, 
for instance by a lawn mower that happens to be 
upon the premises, or an axe, or a hoe, or a rake, or 
may be injured by falling from a tree into which it 
has climbed in the pursuit of its innocent pleasures, 
[218] and, of course, ordinarily you do not think 
of such casualties as being the result of the fault or 
negligence of any person; they are taken as unavoid- 
able accidents. Upon the other hand, if a man, 
knowing that a young child is playing in his yard, or 
is accustomed to play in his yard, should leave in the 
place where the child has been accustomed to play, 
as is known by the owner, a loaded gun, the mech- 
anism of which is known to be more or less attractive 
to children, and the child, in playing with that gun, 
should discharge it and kill or injure himself, we 
would probably say that that was a careless thing 
to do; a prudent man wouldn’t do a thing of that 
kind. Or if we should leave an attractive bottle of 
poison, or with an acid that would, if it came into 
contract with the flesh, burn it and mar or sear the 
child, we would probably say that was a negligent 
thing to do. I speak of these as extreme illustra- 
tions, in order to impress upon you the necessity of 
keeping before you all the time the relations of chil- 
dren to older people, and to direct your attention to 
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the question of what prudent or imprudent people 
might do under certain circumstances. The pri- 
mary question therefore is, in the light of all the ecir- 
cumstances of the case, was the defendant negligent, 
and did such negligence contribute to the accident? 
What, under like circumstances would an ordinarily 
prudent person have done? Inquire first, were the 
conditions attractive to children as alleged in the 
complaint; second, were the conditions known, or 
should they have been known, to the defendant; 
third, should the defendant, in the exercise of rea- 
sonable care, have anticipated the danger of injury 
to the child in this case? 

Some instructions which I have been asked to give 
I now give as my own (out of the narrative form), 
and you will consider [219] them in the light of | 
all other instructions. I say to you, that if you find 
from the evidence that the premises in question 
were, in the manner alleged, maintained by the de- 
fendant in such condition as to be attractive and in- 
viting to children of tender years, who, by reason of 
said inviting and attractive character of the prem- 
ises did go upon and about the same, in the vicinity 
of where the well was situated, if you find there was 
a well maintained thereon, and defendant knew of 
the use made of said premises by said children of 
tender years a number of months prior to the acci- 
dent, then I instruct you that that amounts to an im- 
plied invitation on the part of the defendant to the 
children to go thereupon and play upon the premises, 
that is, if that was done without objection on the part 
of the defendant. - 
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If you find from the evidence in this case that chil- 
dren frequently and habitually played on the prem- 
ises of the defendant, and particularly upon and 
around the sawdust pile and well alleged to have | 
been on said premises, and that such use of the prem- 
ises by the children continued for several months 
prior to the time of the accident, then and in such 
ease, if you find from the evidence such to be the fact, 
the law imputes knowledge of the use of said prem- 
ises for a playground by the children to the defend- 
ant, whether it had actual knowledge or not. 
~ JT advise you that under the contract in evidence 
the Schmidt Brothers were independent contractors, 
and in digging the well they were not the agents or 
employees of defendant, and the act of digging the 
well was not the act of defendant. In this connec- 
tion however, I further instruct you that if the de- 
fendant knew of the existence of the well, and from 
time to time knew of its condition having such 
knowledge, that is, if it had such knowledge, its re- 
sponsibility would be the same as if it had originally 
caused the well to be excavated. If, under the other | 
instructions given, you find from the evidence that 
defendant maintained the premises [220] upon 
which the boy was drowned for a considerable length 
of time, that is for several months prior to the death 
of the boy, in-such a condition as to be inviting and 
attractive to children of tender years, in the manner 
alleged, and that by reason of said attractive condi- 
tion of said premises the boy went upon the premises 
for the purposes of amusement, and while there met 
his death by reason of the dangerous condition of 
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said premises, and in the manner alleged, if you find 
said premises to have been maintained in a danger- 
ous condition by defendant under all the circum- 
stances, and the plaintiff himself was not careless in 
permitting the boy to be upon the premises, and that 
the boy did not understand or appreciate the dan- 
gerous condition of the premises, if you find them to 
have been in a dangerous condition, then you will 
find for the plaintiff. I have already stated to you | 
that even though the defendant may have been neg- 
hgent, if the plaintiff himself was negligent, and his 
negligence contributed to the death of the child, then 
he can’t recover. Hence we come to this inquiry: 
Was the plaintiffi himself careless or negligent in 
permitting his child to go upon these premises, and, 
if so, did his carelessness or negligence contribute to 
the accident? If you find such to be the case, then 
you Should find for the defendant. 

I may say to you in this connection, gentlemen, 
that the burden of proof in a civil case is always 
upon the party asserting a fact to be true, so that 
here the burden of proof showing that the defendant 
was negligent, and that such negligence contributed 
to the death of the child is upon the plaintiff. It 
was his duty to show by a preponderance of the evi- 
dence these facts. Upon the other hand, contribu- 
tory negligence of the plaintiff is what we call an 
affirmative defense, and it is necessary for the de- 
fendant to allege that and prove it by a preponder- 
ance of the evidence. [221] The burden of show- 
ing contributory negligence is upon the defendant, 
and as to the negligence of the defendant, the burden 
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If you find for the plaintiff, you may give him as 
damages such sum or sums as under all the circum- 
stances of the case you find from the evidence may 
be just, not exceeding the sum prayed for in the 
complaint. In determining the amount, you may 
take into consideration the age, health, and intelli- 
gence of the child, the degree of intimacy existing 
between it and the father—between the father and 
the child, and the father’s loss of companionship. 
You may also take into consideration in this connec- 
tion such assistance, financial and otherwise, as such 
son might reasonably be expected to give to his 
father both before and after he reached the age of 
majority, bearing in mind, upon the other hand, also 
the cost and expense to the father of maintaining 
and educating the child. You will see that that 
measure of damages is in accord with reason. Upon 
the one hand the father profits and receives a benefit 
from having a child; upon the other hand, the obli- 
gation of the father to the child is a burden, and in 
considering the benefit you must also consider the 
burden. And I have to say here that the law has 
not, and could not very well furnish to you a precise 
or accurate standard or measure of the damages to 
be allowed. The matter is committed very largely, 
under the instructions which I have given, to your 
own good sense and good judgment. 

You are the sole Judges of the evidence, the issues 
of fact, the weight to be given to the testimony of 
the witnesses, and the credibility of the witnesses. 
In judging of these matters, bring to bear your ex- 
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perience and such considerations as you have learned 
are applicable to human testimony in the practical 
affairs of life. Consider the interest of the witnesses 
in the result of the litigation; their relationship to 
the parties; their candor or lack of candor in testify- 
ing; their means or lack of means of knowing well 
the facts to which they testify; and all other circum- 
stances [222] in evidence tending to give or to 
take away from their credence. If you find that any 
witness has wilfully testified falsely to any material 
fact, that is, that any witness has perjured himself 
on any point, you may reject his entire testimony, 
unless his other testimony is corroborated by other 
credible witnesses, or by other facts and circum- 
stances which you believe to be true. 

It is necessary that you all concur in finding a ver- 
dict. Two forms of verdict have been prepared in 
each case, one for the plaintiff and the other for the 
defendant. If you find for the defendant all that is 
necessary for you to do is for your foreman to sign 
the verdict, which finds that: ‘‘We the jury in the 
above-entitled cause find for the defendant.’’ If 
you find for the plaintiff it will be necessary to enter 
in the blank left for that purpose the amount of dam- 
ages which you award to the plaintiff. 

The bailiff may come forward and be sworn. 

(Bailiff sworn.) 

You may retire and remain in the hallway for a 
few moments, gentlemen, until I send you word. 

(Jury retired.) 

Gentlemen, you may take your exceptions. 
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[ Plaintiff’s Exceptions to Instructions Given and 
Refused. | 

Mr. WHITLA.—The plaintiff excepts to the in- 
structions given by the Court as follows: ‘‘I advise 
you that under the contract in evidence the Schmidt 
Brothers were independent contractors, and in dig- 
eing the well they were not the agents or employees 
of the defendant, and the act of digging the well is 
not the act of defendant’’; for the reason that the 
contract introduced in evidence shows that Schmidt 
Brothers were not independent contractors, but that 
they had contracted to perform labor for the defend- 
ant in cutting all of the timber upon section 27, 46 
north of range 2 West of Boise Meridian, and that 
the cut under said contract was to be made, accord- 
ing to the evidence introduced, under the directions 
and instructions of the defendant, and that there is 
not any proper issue [223] in this case warrant- 
ing the giving of such instruction, and said instruc- 
tion does not correctly state the law, but is erroneous 
and misleading. 

The Court further erred in refusing to give the 
instruction requested by the plaintiff, as follows: 
‘‘The Court instructs the jury that the fact that the 
defendant had the contract with Schmidt Brothers 
which has been introduced in evidence in this action 
is no defense to the plaintiff’s action,’’ the refusal 
of the Court being erroneous for the reason that said 
contract is no defense, and the Court erred in not 
so instructing the jury. 

Mr. HEITMAN.—Defendant excepts to Instruc- 
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tion No. 1, given by the Court, as follows: ‘‘If, under 
the other instructions given, you find from the evi- 
dence that defendant maintained the premises upon 
which the boy was drowned for a considerable length 
of time, that is, for several months prior to the death 
of the boy, in such condition as to be inviting and 
attractive to children of tender years, in the manner 
alleged, and that by reason of said attractive condi- 
tion of said premises the boy went upon the premises 
for purposes of amusement, and while there met his 
death by reason of the dangerous condition of said 
premises, and in the manner alleged, if you find said 
premises to have been maintained in a dangerous 
condition by the defendant under all the circum- 
stanees, and the plaintiff himself was not careless in 
permitting the boy to be upon the premises, and that 
the boy did not understand or appreciate the danger- 
ous condition of the premises, if you find them to 
have been in a dangerous condition, then you will 
find for the plaintiff,’ for the reason that it directs 
the jury to render a verdict for the plaintiff regard- 
less of their contributory negligence; that is, it is not 
limited by the question of contributory negligence. 

Defendant excepts to the giving of Instruction No. 
4, by the Court, as follows: ‘‘If you find from the 
evidence that the premises in question were, in the 
manner alleged, maintained by the [224] defend- 
ant in such condition as to be attractive and inviting 
to children of tender years, who, by reason of said 
inviting and attractive character of the premises, did 
go upon and about the same, in the vicinity of where 
the well was situated, if you find there was a well 
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maintained thereon, and defendant knew of the use 
made of said premises by said children of tender 
years a number of months prior to the accident, then 
I instruct you that that amounts to an implied invi- 
tation on the part of the defendant to the children 
to go upon and play upon the premises, that is, if 
that was done without objection on the part of the 
defendant,’’ for the reason that it is not qualified by 
a reference to the fact that there is evidence in the 
case Showing that the children not only had not been 
invited upon said premises, but had been forbidden 
from coming upon said premises by the defendant. 

The COURT.—Each party may have sixty days in 
which to prepare and serve bill of exceptions. 

At 8:20 P. M. the jury returned into court, and the 
following proceedings were had, to wit: 

The COURT.—Have you agreed upon a verdict, 
gentlemen? 

FOREMAN.—We have. (Handing verdict to the 
Court.) 
“United States District Court, Northern Division, 

District of Idaho. 


O. J. THOMPSON, 


Je eibac nung, 
VS. 
THE COEUR d’ALENE LUMBER COMPANY, 
Defendant. 
VERDICT. 


We, the jury in the above-entitled cause, find for 
the plaintiff and assess the damages at the sum of 
($2500.00) Twenty-five Hundred Dollars. 

W. A. ALEXANDER, 
Foreman.’’ [225] 
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“United States District Court, Northern Division, 
District of Idaho. 


ELIJA O. MOORE, 
Plaintiff, 


VS. 
THE COEUR d’ALENE LUMBER COMPANY, 
Defendant. 
VERDICT. 


We, the jury in the above-entitled cause, find for 
the plaintiff and assess the damages at the sum of 
($2500.00) Twenty-five Hundred Dollars. 

W. A. ALEXANDER, 
Foreman.”’ 

Mr. McFARLAND.—We desire to have the jury 
separately polled, if your Honor please. 

The Clerk thereupon polled the jury, each Juror 
answering ‘‘ Yes, sir,’’ upon being asked if the above 
were their verdicts. 

Mr. McFARLAND.—We except to the verdict in 
each case, if the Court please. And to save our 
rights we give notice at this time of intention to move 
for a new trial in each ease. 

The COURT.—Very well. 


Order Settling Bill of Exceptions. 

I, Frank 8. Dietrich, United States District Judge, 
for the District of Idaho, being the Judge who pre- 
sided in said court at the trial of the case of O. J. 
Thompson, Plaintiff, vs. Coeur d’Alene Lumber Com- 
pany, a Corporation, Defendant, tried in said first- 
named court, beginning on the 6th day of June, A. D. 
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1913, do hereby certify that the foregoing Bill of 
Exceptions was presented to me by counsel for said 
defendant on the 26th day of August, A. D. 1913, for 
settlement, and it appearing to me that the same had 
been, within the time allowed by law and within the 
time allowed by orders of Court extending said time, 
duly and regularly [226] served upon the attor- 
neys for plaintiff, together with notice that the same 
would be presented for settlement, and the attorneys 
for the plaintiff having made no objection to the set- 
tlement thereof, and having offered no amendments 
thereto, and it appearing to me that said bill of ex- 
ceptions is correct and contains all the evidence 
adduced upon the trial of said cause, and all of the 
exceptions taken by the defendant to the admission 
of evidence and to the giving and refusal to give in- 
structions to the jury, and including all of the evi- 
dence had and taken upon said trial, as well as all 
of the proceedings therein, the said bill of exceptions 
is hereby settled, allowed and certified as a true bill 
of exceptions in this case, and I hereby certify that 
the same contains all of the evidence adduced, all 
of the exceptions taken, and all of the proceedings 
had upon the trial of said case, and said bill of ex- 
ceptions is hereby settled, and certified accordingly. 

Dated this 17th day of September, A. D. 1913. 

FRANK 8. DIETRICH, 

Judge. 
Admission of Service of Bill of Exceptions. 


Service of the foregoing Bill of Exceptions at 
Coeur d’Alene, Kootenai County, State of Idaho, by 
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receipt of a true and correct copy thereof on this 13th 
day of August, A. D. 1913, is hereby admitted. 
W. H. PLUMMER, 
WHITLA & NELSON, 
Attorneys for Plaintiff. 
By MURIEL TAYLOR, 
Stenographer. [227] 


Stipulation for the Settlement of Bill of Exceptions. 
It is hereby agreed and stipulated by and between 
the plaintiff and the defendant in the above-entitled 
action, that the above and foregoing bill of excep- 
tions is true and correct, and that the same may be 
signed, settled and certified by the Judge of the 
above-entitled court at such time and place as he 
may see fit, without further notice to either party of 
the time or place of such settlement. 
Dated this 23d day of August, A. D. 1918. 
W. H. PLUMMER, 
WHITLA & NELSON, 
Attorneys for Plaintiff. 
McFARLAND & MceFARLAND, 
C. H. HEITMAN, 
Attorneys for Defendant. 


[Endorsed]: Filed Aug. 26, 1913. A. L. Richard- 
son, Clerk. Refiled Sept. 17, 1913. A. L. Richard- 
son, Clerk. [228] 
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In the District Court of the United States for the 
District of Idaho, Northern Division. 


0. J. THOMPSON, 


laa tte 
VS. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 


Petition for Writ of Error. 

To the Honorable Judges of the United States Cir- 
cuit Court, for the Ninth Circuit, District of 
Idaho. 

The above-named defendant, Coeur d’Alene Lum- 
ber Company, a corporation, conceiving itself to be 
agerieved by the verdict, decision and judgment of 
this Honorable Court, made and entered on the 7th 
day of June, A. D. 1918, at Coeur d’Alene, State of 
Idaho, in the above-entitled action, and by errors of 
the Court in the progress of the trial of said cause, 
does hereby pray for a Writ of Error from the United 
States Circuit Court of Appeals in and for the Ninth 
Cireuit to the United States Circuit Court, District 
of Idaho, to review said verdict, decision and judg- 
ment, and herewith files its assignment of errors, 
and prays that a Judge of said court may allow said 
writ and: direct that a transcript of the record of the 
proceedings upon which said judgment was entered, 
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duly authenticated, be sent to said Circuit Court of 
Appeals. 
McFARLAND & MecFARLAND, 
P. O. Address, Coeur d’Alene, Idaho. 
C. L. HEITMAN, 
P.O. Address, Spirit Lake, Idaho, 
Attorneys for Defendant. 


[Endorsed]: Filed Sept. 2, 1913. A. L. Richard- 
son, Clerk. [229] 


In the District Court of the United States for the 
District of Idaho, Northern Division. 


0. J. THOMPSON, 


Plaintiff, 
VS. 
COEUR d’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 


Assignment of Errors. 

The above-named defendant, in support of its peti- 
tion for a writ of error in the above-entitled cause, 
hereby assigns the following errors: 

[. 

The trial Court erred in overruling the defendant’s 
demurrer to the complaint herein because said com- 
plaint does not state facts sufficient to constitute a 
cause of action against this defendant, in that it 
shows upon the face thereof that plaintiff knew of 
the dangerous condition of said well, hole, sink or 
cistern long prior to the drowning of his minor son 
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therein, as the complaint alleges that the dangerous 
and unsafe condition of said premises was open and 
notorious prior to the death of said Bernarr Thomp- 
son, and plaintiff was guilty of such gross contribu- 
tory neghgence in not restraining and preventing his 
said son from going in, about or upon said premises 
as would preclude him from recovering for his death. 
And the trial Court erred in overruling defendant’s 
demurrer to the complaint herein on the ground, and 
for the further reason that said complaint is uncer- 
tain, unintelligible and ambiguous in this; that it is 
not alleged therein and does not appear therebv how 
long prior to the first day of June, 1911, defendant 
[230] owned, operated or maintained the saw- 
milling and woodworking plant mentioned in para- 
eraph 4 of said complaint, and further in this: that 
it does not appear from said complaint how long 
prior to the first day of June, 1911, the date of the 
drowning of said minor child of plaintiff, defendant 
caused all of said buildings, machinery, and appli- 
ances mentioned in paragraph 5 of said complaint, to 
be removed off of the lands and premises mentioned 
in the complaint, and further in this, that it does not 
appear therefrom or thereby in what manner or how 
or by what means defendant recklessly, negligently 
or carelessly maintained said well and cistern as al- 
leged in paragraph 6 of said complaint, or in what 
said alleged carelessness, recklessness or negligence 
consists. 
IL. 

The trial Court erred in overruling defendant’s 

objection to the admission of any testimony in said 
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cause on the ground and for the reason that the com- 
plaint does not state facts sufficient to constitute a 
cause of action. 

II. 

The trial Court erred in entering judgment for 
plaintiff and against said defendant herein for the 
sum of Twenty-five Hundred Dollars ($2,500) upon 
the verdict of the jury, and in entering the judgment 
on the amount of said verdict. 

ve 

The trial Court erred in overruling the defendant’s 
objection to permitting plaintiff, during the trial of 
the case, to amend his complaint, and in permitting 
plaintiff to amend his complaint by adding to para- 
eraph 7 by interlineation the following: ‘‘That in 
addition to said well so located on said land of the 
defendant a large amount of sawdust had been 
accumulated from the lumber mill theretofore located 
on said land, and said sawdust [231] was strewn 
and scattered around and upon said land and sur- 
rounding said well as aforesaid in large piles, and 
constituted and was an attractive and inviting place 
for children of tender years to congregate and play, 
and children of tender years did habitually play upon 
the lands of said defendant, and the well or cistern 
herein complained of was located adjoining said saw- 
dust pile so that said sawdust pile partially sur- 
rounded the same, and by reason of the location of 
said sawdust pile the lands of defendant attracted 
children thereto to play thereon and upon said saw- 
dust pile surrounding said well or cistern,”’ for the 
reason and because said amendment took defendant 
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by surprise, and changed plaintiff’s cause of action, 
and contradicted the complaint as it originally stood 
without such amendment. 

NT. 

The trial Court erred in permitting plaintiff, over 
the objection of the defendant, during the trial, to 
amend his complaint by striking out of paragraph 8 
of said complaint the following words: ‘‘Was open 
and notorious up to the time of the death of said 
Bernarr Thompson,”’ for the reason that such amend- 
ment took defendant by surprise and eliminated from 
the complaint admissions of plaintiff of contributory 
negligence. 

WI 

The trial Court erred in overruling and denying 
defendant’s motion for a nonsuit, made herein at the 
close of the testimony, because the plaintiff failed to 
prove a sufficient case for the jury, said motion hav- 
ing been made under the provisions of Section 4364 
of the Revised Codes of the State of Idaho, which is 
as follows: [232] 

Section 4854. ‘‘An action may be dismissed or a 
judgment of nonsuit entered in the following cases: 

1. By the plaintiff himself at any time before the 
trial upon the payment of costs; provided, a counter- 
claim has not been made or affirmative relief sought 
by the cross-complaint or answer of defendant. If 
a provisional remedy has been allowed, the under- 
taking must thereupon be delivered by the clerk to 
the defendant, who may have his action thereon; 

2. By either party upon the written consent of 


ary 


either ; 
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3. By the Court when the plaintiff fails to appear 
on the trial, and the defendant appears and asks for 
a dismissal ; 

4. By the Court when, upon the trial and before 
the final submission of the case, the plaintiff aban- 
dons it; 

5. By the Court upon motion of the defendant 
when, upon the trial, the plaintiff fails to prove a 
sufficient case for the jury. The dismissal mentioned 
in the first two subdivisions is made by an entry in 
the clerk’s register. Judgment may thereupon be 
entered accordingly.’’ 

The plaintiff having failed to prove a sufficient case 
for the jury in the following particulars; 

A. The evidence failed to prove that for some 
or any time prior to June 1st, 1911, defendant owned, 
operated or maintained a sawmilling or woodworking 
plant consisting of buildings, machinery, appur- 
tenances or appliances, located or situated upon its 
lands in the city of St. Maries, Idaho, or as a part 
of said plant, defendant caused to be excavated or 
dug a certain cistern or well which was used by de- 
fendant for the storage of water to be used in operat- 
ing said milling plant, or for any other purpose or at 
all. 

B. The evidence wholly fails to show that some 
months or any time prior to the first day of June, 
1911, defendant [283] caused all or any of said 
buildings, machinery or appliances to be moved off 
of said lands, or carelessly or negligently failed to 
fill up or cover up said alleged cistern, well or ex- 
cavation, or carelessly, negligently or recklessly per- 
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mitted the same to remain open up to or including 
the time that said Bernarr Thompson was drowned. 

C. The testimony fails to prove and does not 
prove that on June Ist, 1911, or at any other time, 
while said Bernarr Thompson, in company with 
other children, was playing upon said premises close 
to or in the immediate vicinity of said alleged well or 
cistern, he accidentally or inadvertantly fell into said 
well or cistern and was drowned, but, on the contrary, 
the testimony shows that the said Bernarr Thomp- 
son, with another boy by the name of Russell C. 
Moore, did not go to said pool, well or cistern inten- 
tionally or by reason of the attractiveness of the saw- 
dust pile near the same, but aimlessly stopped 
thereat while wandering through the hills and woods, 
took off their clothes and went in bathing or swim- 
min, and, while doing so, got beyond their depth and 
were drowned. 

D. The evidence is insufficient to show and does 
not show that either the pool, sink, cistern or well or 
the sawdust pile, mentioned in the complaint or tes- 
tified to by the witnesses, attracted the said Bernarr 
Thompson to the premises where he was drowned, 
but, on the contrary, he, the said Bernarr Thompson, 
in wandering through the woods and hills with two 
other boys, passed near said pool and deliberately and 
of his own volition went in swimming or bathing and 
was drowned. 

E. That the complaint and testimony in this case 
show that the plaintiff was guilty of contributory 
negligence in permitting his son to visit and play in 
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and about said sawdust pile, pool, hole, well or cis- 
tern. [234] 

F. That the testimony wholly fails to prove or 
show that the alleged sawdust pile, pool, hole, cistern 
or well was attractive or inviting to children, but, on 
the contrary, said sawdust pile was discolored, black- 
ened and honey-combed with having been on fire, and 
was uninviting and unattractive. 

G. That the testimony wholly fails to show that 
the alleged attractive or inviting condition of said 
sawdust pile, pool, hole, cistern or well was the proxi- 
mate cause of the death of said Bernarr Thompson. 

H. That the testimony fails to show that the said 
Bernarr Thompson met his death by or through any 
negligence or carelessness on the part of the defend- 
ant. 

I. The sworn complaint of plaintiff shows upon 
the face thereof that if said premises were dangerous, 
the dangerous and unsafe condition thereof was open 
and notorious and must necessarily have been known 
to plaintiff, and that plaintiff was guilty of con- 
tributory negligence because he did not prevent the 
said Bernarr Thompson from visiting. the same and 
because he allowed him to visit or frequent the same. 

Well, 

The trial Court erred in overruling the motion for 
a nonsuit renewed by defendant at the close of all of 
the testimony and upon the same grounds that the 
original motion for a nonsuit was made, and also in 
overruling defendant’s motion for a directed verdict 
for defendant upon the same and additional grounds 
at the close of the whole testimony, because in addi- 


244. Coeur d’Alene Lumber Company 


tion to the grounds and reasons hereinbefore speci- 
fied, the evidence was insufficient to warrant a re- 
covery by plaintiff of any sum whatever. [235] 

That said evidence was insufficient in the following 
particulars: 

A. The testimony shows that the hole, well or cis- 
tern in which said Bernarr Thompson was drowned 
was not dug or made by defendant, but was made by 
Schmidt Brothers, independent contractors, and that 
at the time the same were dug, Schmidt Brothers, as 
independent contractors, had and held a contract with 
defendant and were operating, upon the premises 
where said Bernarr Thompson was drowned, a saw- 
mill plant of their own, and that the defendant had 
no interest or ownership in the plant and did not 
participate in the operation thereof, and took no part 
in digging, making or maintaining said hole, cistern 
or well, and had no knowledge of the existence 
thereof. 

B. The evidence shows that defendant never did 
own or operate any kind of sawmill or woodworking 
plant or any other kind of plant upon the premsies 
where said Bernarr Thompson was drowned, and, 
upon ceasing to operate their plant upon said prem- 
ises said Schmidt Brothers removed the same and 
their buildings therefrom and securely covered said 
hole, well or cistern, and that the said covering of the 
same was removed without the knowledge, fault or 
negligence of the defendant, and by a person or per- 
sons unknown. 

VII. 
The evidence is insufficient to warrant or justify 
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a verdict or Judgment in any sum whatever for the 
reasons stated in Assignments VI and VII, and 
further in the following: 

(a) The evidence is insufficient to prove and fails 
to prove that the sawdust pile or hole, cistern, well or 
sink, or either of them, was inviting or attractive to 
children and particularly to said Bernarr Thompson. 
[236] 

(b) The testimony is insufficient to prove and 
fails to prove that the deceased was attracted to the 
premises by reason of the sawdust pile or the hole, 
well or cistern, but, on the contrary, shows that he, 
with other boys, was rambling through the hills and 
the woods, and casually and aimlessly came upon 
said premises and stopped thereat without any pre- 
conceived intention or purpose of visiting the same. 

(c) The evidence is insufficient to prove and fails 
to prove that said hole, well or cistern was made or 
dug by the defendant or that said sawdust pile was 
left by the defendant, or that the said defendant at 
any time owned or operated a sawmill plant or other 
plant upon the premises. 

(d) The testimony is insufficient to prove and 
fails to prove that while visiting or walking in, upon 
or about the premises, the said Bernarr Thompson 
accidentally fell in any hole, sink, well or cistern 
thereon, but, on the contrary, shows that after going 
upon said premises without any prearranged pur- 
pose or intent so to do, he first took off his shoes and 
stockings, and, with the other boys, waded about in 
the water in said alleged pool, sink, or well, and, 
after wading about in the water awhile, he and an- 


246 Coeur d’Alene Lumber Company 


other boy, by the name of Moore, took off their 
clothes and commenced to bathe or swim in said hole, 
sink or pool, and got beyond his depth and was 
drowned. 

(e) The testimony is insufficient to show and fails 
to show that said alleged hole, sink, pool, cistern or 
well was not properly or securely closed up at the 
time that Schmidt Brothers abandoned the premises 
and moved therefrom their plant and other property, 
but, on the contrary, shows that upon abandoning the 
premises said Schmidt Brothers securely covered 
over and fastened a top upon said sink, pool, hole, 
cistern or well and that thereafter and unknown to 
said Schmidt Brothers and unknown to the defend- 
ant some person or persons uncovered the same, with- 
outany [237] fault or negligence whatever on the 
part of the defendant. 

(f) The testimony is insufficient to show and 
fails to show that the attractive or inviting condition 
of the sawdust pile, hole, sink, pool, well or cistern, 
mentioned in the complaint herein, was the proxi- 
mate cause of the death of said Bernarr Thompson. 

(g) The testimony shows that plaintiff was guilty 
of such contributory negligence in permitting the 
said Bernarr Thompson to visit and frequent said 
premises as should and ought to preclude him from 
recovering in this action. 

(h) The testimony is insufficient to show and 
fails to show that the defendant participated in the 
operation of said sawmill plant or had any interest 
therein, or that it dug or participated in the digging 
of the said hole, sink, well, pool, or cistern, or main- 
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tained the same, or that it left the sawdust pile upon 
said premises, but, on the contrary, shows that said 
Schmidt Brothers held said premises under a con- 
tract from defendant; were operating said sawmill- 
ing and woodworking plant as independent con- 
tractors, dug and made said hole, sink, pool, cistern 
or well, leaving upon said premises said sawdust pile, 
and before vacating the premises, securely covered 
said hole, sink, pool, cistern or well. 

(i) ‘The testimony is insufficient to show and does 
not show or prove any carelessness or negligence on 
the part of the defendant whatever. 

McFARLAND & McFARLAND, 
P. O. Address, Coeur d’Alene, Idaho. 
C. L. HEITMAN, 
P. O. Address, Spirit Lake, Idaho, 
Attorneys for Defendant. 


[Endorsed]: Filed Sept. 2, 1918. A. L. Richard- 
son, Clerk. [238] 


In the District Court of the United States for the 
District of Idaho, Northern Dwvision. 
O. J. THOMPSON, 
Plaintiff, 
VS. 
COEUR D’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 
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Admission of Service of Petition for Writ of Error 
and Assignment of Errors. 

Service of the Petition for Writ of Error and As- 
signment of Krrors in the above-entitled action by re- 
ceipt and retention of a true copy of each and both 
thereof, at Coeur d’Alene, Kootenai County, State 
of Idaho, this 30th day of August, A. D. 1913, is 
hereby admitted. 

W. H. PLUMMER, 
WHITLA & NELSON, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Sept. 2d, 1913. A. L. Richard- 
son, Clerk. [239] 


In the District Court of the United States for the 
District of Idaho, Northern Division. 
O. J. THOMPSON, 
Plaintiff, 
VS. 


COEUR D’ALENE LUMBER COMPANY, a Cor- 
poration, 
Defendant. 
Order Allowing Writ of Error and Fixing Amount 
of Bond. 

The defendant in the above-entitled action having 
this day filed in this court and presented its petition 
for a Writ of Error and its Assignment of Errors, in 
the above-entitled cause, and prayed that the amount 
of the bond on said writ of error as well as the amount 
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of the bond for costs of appeal, damages and interest 
be fixed: 

It is hereby ordered that said petition be allowed 
and said writ granted as prayed for, and that the 
amount of said bond on said writ of error be, and the 
same is hereby fixed at Three Thousand Dollars, the 
said bond, when executed, to operate as a super- 
sedeas of said Judgment, as well as a bond for costs 
of appeal, damages and interest. 

Done this 17th day of September, A. D. 1913. 

FRANK 8S. DIETRICH, 
United States District Judge for the District of 
Idaho, Who Tried Said Cause and Entered Said 
Judgment. 3 


[ Endorsed]: Filed Sept. 17, 19138. A. L. Richard- 
son, Clerk. [240] 


In the District Court of the United States for the 
District of Idaho, Northern Dwision. 


0. J. THOMPSON, 


Plaintiff, 
VS. 
COEUR D’ALENE LUMBER COMPANY, a Oor- 
poration, 
Defendant. 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS, 
that we, Coeur d’Alene Lumber Company, a corpora- 
tion, as principal, and Fidelity and Deposit Com- 
pany of Maryland, a corporation created, incorpo- 
rated, organized and existing under and by virtue of 
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the laws of the State of Maryland and authorized 
to do business as a surety company in the State of 
Idaho, as surety herein, are held and firmly bound 
unto O. J. Thompson, the above-named plaintiff, for 
the just and full sum of Three Thousand Dollars 
($3,000.00), to be paid unto the said above-named 
O. J. Thompson, his certain attorneys, executors, ad- 
ministrators or assigns, to which payment, well and 
truly to be made, we bind ourselves, our executors, 
administrators, successors and assigns, jointly and 
severally, firmly by these presents, 

Signed, sealed and dated this 2d day of October, in 
the year of our Lord, 1913, upon the following condi- 
tions: 

Whereas, lately at a session of the District Court 
of the United States for the District of Idaho, North- 
ern Division, in a suit or action pending in said court 
between the said 'O. J. Thompson as plaintiff, and the 
said Coeur d’Alene Lumber Company, a corporation, 
as defendant, a judgment was rendered against 
[241] said defendant upon the verdict of the jury, 
in the sum of Twenty-five Hundred Dollars ($2,500) 
and costs, amounting to the sum of Two Hundred 
Forty-one Dollars and Eleven Cents ($241.11) ; 

And whereas, said defendant, conceiving itself ag- 
grieved thereby, has obtained from said court a 
Writ of Error to reverse and correct said judgment 
in that behalf, and a citation directed to the said 
above-named plaintiff admonishing him to be and 
appear at the United States Circuit Court of Ap- 
peals of the Ninth Circuit, to be holden at San Fran- 
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cisco, in the State of California, within the time 
therein fixed; 

Now, therefore, the conditions of the obligations 
are such that if the said Coeur d’Alene Lumber Com- 
pany, a corporation, defendant herein, shall prose- 
cute its said Writ of Error to effect and answer all 
damages and costs if it fails to make its plea good 
in said court, then the above obligation to be void; 
otherwise to remain in full force and virtue. 

This bond is intended as a bond for costs on ap- 
peal and as a supersedeas bond in accordance with 
the order of the Honorable F. 8. DIETRICH, Judge 
of said Court, made and dated the 17th day of Sep- 
tember, 1913. 

COEUR d@’ALENE LUMBER COMPANY, 
a Corporation, 
Principal. 

[Seal] By W. H. WAKEFIELD, 

As Its Secretary. 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, a Corporation, 
Surety. 
[Seal] By ROBT. H. ELDER, 
Attorney in Fact. 
By H. V. CHAMBERLIN, 
Agent. 
Approved, Oct. 6, 1913. 
DIETRICH, 
Judge. 


[Endorsed]: Filed, Oct. 6, 1913. <A. L. Richard- 
son, Clerk. [242] 
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In the District Court of the United States for the 
District of Idaho, Northern Division. 


O. J. THOMPSON, 
Plaintiff, 
VS. 


THE COEUR d’ALENE LUMBER COMPANY, 
a Corporation, , 
Defendant. 


Praecipe for Transcript. 
To A. L. Richardson, Clerk of said Court: 

Please prepare transcript in the above-entitled 
cause to be used on defendant’s appeal to the Cir- 
cuit Court of Appeals and incorporate therein the 
following papers: Complaint, demurrer to com- 
plaint, amended answer, order of Court overruling 
demurrer to complaint, and all orders and record 
entries made prior to the trial of the action; bill 
of exceptions after the same is settled by the Judge 
and all stipulations made and entered into by and 
between respective counsel both prior, during and 
subsequent to the trial, orders of Court extending 
time for preparing and serving bill of exceptions, 
and any other orders or record entries made since 
the trial; defendant’s assignment of errors, petition 
for writ of error and order allowing writ of error, 
also writ of error, bond on writ of error, citation 
on writ of error and Clerk’s certificate to transcript. 
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Dated this 9th day of September, 1913. 
McFARLAND. & McFARLAND, 
Coeur d’Alene, Idaho, 
CHAS. L. HEITMAN, 
Spirit Lake, Idaho, 
Attorneys for Defendant. 
[Endorsed]: Filed Sept. 2, 1913. A. L. Richard- 
son, Clerk. [243] 


In the Umted States Circuit Court of Appeals for 
the Ninth Cireut. 
COEUR d’ALENE LUMBER COMPANY, 
Plaintiff in Error, 
VS. 

O. J. THOMPSON, 

Defendant in Error. 

Writ of Error [Original]. 


The United States of America, 

Ninth Judicial Circuit,—ss. 

The President of the United States, to the Honor- 
able the Judge of the District Court of the 
United States for the District of Idaho, Greet- 
ing: 

Because in the record and proceedings, as also in 
the rendition of the judgment, of a plea, which is in 
the said District Court before you or some of you, 
between O. J. Thompson, plaintiff, and Coeur 
d’Alene Lumber Company, defendant, a manifest 
error hath happened, to the great damage of the 
Coeur d’Alene Lumber Company, plaintiff in error, 
as by its complaint appears, we being willing that 


254 Coeur d’Alene Lumber Company 
error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if Judgment be 
therein given, that then under your seal, distinctly 
and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, together [244] with this writ, so 
that you have the same at San Francisco, on the 
Sth day of November, 1918, in said Cireuit Court of 
Appeals for the Ninth Circuit, to be then and there 
held, that the record and proceedings being in- 
spected, the said Circuit Court of Appeals may 
cause further to be done therein to correct that er- 
ror what of right and according to the laws and cus- 
toms of the United States should be done. 

Witness the Honorable EDWARD DOUGLAS 
WHITE, Chief Justice of the Supreme Court of 
the United States of America, this 6th day of Octo- 
ber, 1913, of the Independence of the United States 
the one hundred thirty-eighth year. 

[Seal] A. L. RICHARDSON, 

Clerk U. S. District Court, District of Idaho. 

Allowed by: 

FRANK S. DIETRICH, 
District Judge. . [245] 

[Endorsed]: No. 544. Original. In the United 
States District Court, District of Idaho, Northern 
Division. Coeur d’Alene Lumber Company, Plain- 
tiff in Error, vs. O. J. Thompson, Defendant in 
Error. Writ of Error. Filed October 6th, 1913. 
A. L. Richardson, Clerk. [246] 


bo 
Or 
Or 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


COEUR d’ALENE LUMBER ‘COMPANY, - 
Piaimiith in Brew 
VS. 
O. J. THOMPSON, 
Defendant in Error. 
Admission of Service of Citation and Writ of Error. 
Service of the Citation and Writ of Error in the 
above-entitled action by receipt of a true copy 
thereof at Coeur d’Alene, Kootenai County, State 
of Idaho, this 8th day of October, A. D. 1913, is 
hereby admitted. 
WHITLA & NELSON, 
Attorneys for Defendant in Error. [247] 


In the United States Circuit of Appeals for the 
Ninth Crrcuit. 
COEUR d’ALENE LUMBER COMPANY, 
Plaintiff in Error, 
VS. 

0. J. THOMPSON, 

Defendant in Error. 
Citation [Original ]. 

The President of the United States, to O. J. Thomp- 
son and W. H. Plummer and Ezra R. Whitla, 
His Attorneys, Greeting: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be held at the city of 
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San Francisco, in the State of California, within 
thirty days from the date hereof, pursuant to a writ 
of error filed in the Clerk’s office of the District 
Court of the United States for the District of Idaho, 
wherein O. J. Thompson is plaintiff and defendant 
in error, and the said Coeur d’Alene Lumber Com- 
pany, is defendant and plaintiff in error, to show 
cause, if any there be, why the judgment in the said 
writ of error, mentioned, should not be corrected 
and speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable EDWARD DOUGLAS 
WHITE, Chief Justice of the Supreme Court of the 
United States of America, this 6th day of October, 
1913, of the Independence of the United States the 
one hundred and thirty-eighth year. 

FRANK §8. DIETRICH, 
District Judge. 

[Seal] Attest: A. L. RICHARDSON, 
Clerk. [248] 


[Endorsed]: No. 544. Original. In the United 
States District Court, District of Idaho, Northern 
Division. Coeur d’Alene Lumber Company, Plain- 
tiff in Error, vs. O. J. Thompson, Defendant in 
Error. Citation. Filed October 10, 1918. A. L. 
Richardson, Clerk. [249] 
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Return to Writ of Error. 

And thereupon it is ordered by the Court that the 
foregoing transcript of the record and proceedings 
in the cause aforesaid, together with all things there- 
unto relating, be transmitted to the said United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, and the same is transmitted accordingly. 

[Seal] Attest: A. L. RICHARDSON, 

Clerk. [250] 


[Certificate of Clerk U. S. District Court to 
Transcript of Record. | 


In the District Court of the United States, District 
of Idaho, Northern Division. 


THE COEUR d’ALENE LUMBER COMPANY, 
Plaintiff in Error, 
VS. 
O. J. THOMPSON, 
Defendant in Error. 


J, A. L. Richardson, Clerk of the District Court 
of the United States for the District of Idaho, do 
hereby certify that the above and foregoing tran- 
script of pages from 1 to 251, inclusive, contain true 
and correct copies of the Complaint, Demurrer to 
Complaint, Order Overruling Demurrer, Stipula- 
tion Extending Time to Answer, Amended Answer, 
Verdict, Judgment, Order Extending Time to Pro- 
pose and Serve Bill of Exceptions, Stipulation, Stip- 
ulation as to Costs, Order Extending Time to Serve 
Bill of Exceptions, Bill of Exceptions, Petition for 
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Writ of Error, Assignments of Error, Admission of 
Service of Petition for Writ of Error and Assign- 
ments of Error, Order Allowing Writ of Error and 
Fixing Amount of Bond, Bond on Writ of Error, 
Praecipe for Transcript, Writ of Error, Citation, 
Return to Writ of Error and Clerk’s certificate, in 
the above-entitled cause, which together constitute 
the transcript of the record. 

I further certify that the cost of the record herein 
amounts to the sum of $153.50, and that the same 
has been paid by the plaintiff in error. 

Witness my hand and the seal of said court this 
11th day of October, 1918. 

[Seal] A. L. RICHARDSON, 

Clerk. [251] 


[Endorsed]: No. 2326. United States Circuit 
Court of Alppeals for the Ninth Circuit. Coeur 
d’Alene Lumber Company, a Corporation, Plaintiff 
in Error, vs. O. J. Thompson, Defendant in Error. 
Transcript of Record. Upon Writ of Error to the 
United States District Court of the District of 
Idaho, Northern Division. 

Received October 18, 1913. 

F. D. MONCKTON, 
Clerk. 
Filed October 18, 1913. 
F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 
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IN THE 


United States Circuit Court of Appeals 


FOR THE 
NINTH CIRCUIT. 


Serer DO ALCENE LUMBER COMPANY, a Cor- 
poration, 
Plamtiff oe Error, 


Or) PEOM-eSON, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Servi mN DOF TEE GASE: 

Defendant in Error is the father of a minor son, who, 
at the time of his death was about eight years of age. 
The Defendant in Error lived, with his family, in the 
City of St. Maries, Idaho, his home being about six 
blocks and a half from the place where the boy was 
drowned (Transcript, pages 52-61). The Plaintiff_in_ 
Error owned the land upon which the pool of water in 
wh vhich 1 the boy was drowned was situated. A sawmill 
plant, belonging to Schmidt wi rothers, independent con- 
tractors, under the Plaintiff in Error, had been operated 
tom thre land for a_year or inore, sometime prior to the 


accident, and the pool of water complained of was 
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caused by Schniudt Brothers digging a deep hole, out of | 
which a natural spring rose, and into which a small 
natural stream flowed, for the purpose of supplying 
water for the boiler of their engine. A large quantity 
of saw dust from the manufactured lumber of Schmidt 
3rothers had accumulated at this place, and the pool 
of water was partially surrounded bv this sawdust 
( Tramscriptpages 55, 129). ‘Thisesasmdusteyaseait 
uated on the unoccupied vacant land of Plaintiff in FEr- 
ror. (Transcript, page —————). There was an open 
plain, or commons, between the city and the sawdust, 
on which commons children from the city were accus- 
tomed to play. (Transcript, page 119), and the evidence 
shows that children played on that part of the sawdust 
sloping toward the citv. (Transcript, page 127). The 
Sawdust had caught on fire in the summer of 1910, 
and continued to burn up to the time of the accident. 
(Transcript, pages 125, 198). The sawdust was blaclk- 
ened by this fire, and holes and small caves had been 
burnt therein. It had become discolored by the ele- 
ments, and was to some extent in a decayed and de- 
caying condition. (Transcript, pages 108, 136, 198). 
On the day of the accident, June 1, 1911, the minor son 
of Defendant in Error, in company with the Moore 
hoy, who was also drowned, and another boy, Kenneth 
Warner, still younger, went to the hills beyond the saw- 
dust, for the purpose of playing, and took their lunch 
with them. (Transcript, pages 70,85). After remain- 
ing upon the hills for some time, they wandered slowly 
and aimlessly around until they reached this water, 
where they ate their lunch; (Transcript, pages Shgeq) 
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then all the boys pulled off their shoes and stockings 
and began wading in the water, and, tiring of this, the 
Thompson boy, son of Defendant in Error, and the 
Moore boy. pulled off their clothes, and went in the 
water for the purpose of swimming, and fell into this 
pool, or well, or cistern, as it is variously called, and 
both were drowned (Transcript, page 87). The pool 
or well was about six or eight feet deep, five or six 
feet wide and twelve to fifteen feet in length (Tran- 
script, page 98, 104, 192). The water was somewhat 
muddy, and covered, to some extent, with scum, and 
floating sawdust. (Transcript, pages 59, 117, 126, 
136). The nearest traveled public highway or street 
was Eighth Street of the City of St. Maries; the end 
of which was about three hundred feet from the saw- 
dust and the water (Transcript, page 56). The De- 
fendant in Error, in his original complaint, charged 
fiat the Plaintiff in Error had dug this well, or cistern, 
and subsequently and prior to June 1, 1911, removed 
the sawmill plant from this land, but negligently failed 
to fill or cover said well or cistern, and negligently 
permitted it to remain open up to the time that the 
boy, Bernarr Thompson, was drowned (Transcript, 
page 2). That, at the time of the accident, the well or 
cistern was full of water, about ten feet deep, extremely 
dangerous to children of tender years and others who 
went upon said premises for business or pleasure, and 
that said lands were dangerous premises. (Transcript, 
page 3); that, for many months prior to the accident, 
the minor son of Defendant in Error, with numerous 


other children, frequently and habitually went upon 
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and across said premises to the vicinity of said well or 
cistern, for the purpose of play and amusement. (Tran- 
script, page 3). That a large amount of sawdust had 
accumulated from the sawmill plant, and was an at- 
tractive place for children of tender years to congregate 
and play, and that such children did habitually plav 
upon said lands, and that the well or cistern was par- 
tially surrounded by the sawdust, and, by reason of 
the location of said sawdust the lands of Plaintiff in 
Error attracted children thereto to play. (Transcript. 
page 4); that the dangerous condition of said premises 
and the danger of small children falling in said well 
and becoming drowned, and the habitual use of said 
premises by said Bernarr Thompson, and other children 
was open and notorious up to the time of the death of 
said Thompson, and was well known to Plaintiff in 
Error; that on June I, 1911, said Bernarr Thompson 
was playing with other children on said premises, and 
in the immediate vicinity of said well or cistern, which, 
at the time, was filled with water on a level with the 
ground; that said Bernarr Thompson, while so playing, 
accidentally and inadvertently fell into said well or cis- 
tern and was drowned; that by reason of the death of 
said Bernarr Thompson, caused by the negligence of 
Plaintiff in Error, Defendant in Error was damaged 
in the sum of ten thousand dollars (Transcript, pages 
4-5). 

For a better understanding of the issues, Plaintiff in 
Error, shows that the Pleadings contain, in substance, 
the following allegations: 

Defendant in Error filed his Complaint herein, on 


~ 
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the 22nd day of June, 1912, in which he alleged his 
residence to be in Idaho, and that he was the father 
of Bernarr Thompson, a minor, then deceased: that 
the Plaintiff in Error was a Washington corporation; 
their prien to June lt, 1911, the said Bernarr Thomp= 
son was living with the Defendant in Error, his father, 
at St. Maries, Idaho; said Bernarr Thompson being at 
the time of his death eight years of age; that for some- 
lime prior to June 1, 1911, the Plaintiff in Error owned,__ 
operated and maintained a sawmill plant, consisting of 
buildings, machinery and appliances situated upon lands 
of the said Plaintiff in Error, in the Gity of St. Maries. 
and that, as part of said Plant, Plaintiff in Error had 
caused to be excavated a cistern or well which 
was used for the storage of water; said water being 


used in operating said sawmill plant. That some 


momnisepriortoy une |. 1911. Piaintiffin Error caused 
all of said buildings, machinery and appliances to be 
moved from said lands, but carelessly and negligently 
tailedmeomillmor caver said cistern or avell, and care- 
lessly, negligently and recklessly permitted said cistern 
or well to remain open up to the time that said Bernarr 
Thompson was killed; that, at the time of his death. 
said well or cistern had become filled with water. was 
about ten feet deep, and maintained by Plaintiff in 
Error recklessly, and negligently, and carelessly, and 
was extremely dangerous to children of tender years, 
and to others who had occasion to go upon or about 
said premises for business or pleasure, and that said 
lands constituted and were dangerous premises; that, 


for many months prior to the death of said Bernarr 


6 


Thompson, he, with numerous other children living in 
said town, would frequently and habitually go upon 
and across said lands to the vicinity of said well or 
cistern for the purpose cf playing and amusement, all 
of which was known by Plaintiff in Error and could 
have been known in the exercise of reasonable care, and 
ought to have been, and was anticipated by said Plain- 
tiff in Error, its agents and servants; that in addition 
to said well or cistern, so located on said land, a large 
amount of sawdust had accumulated from the lumber 
mill theretofore there located; that said sawdust was 
strewn and scattered around and upon said land; and 
surrounded said well or cistern in large piles, and con- 
stituted and was an attractive and inviting place for 
children of tender vears to congregate and play, and 
children of tender years did habitually play upon said 
lands, and said well or cistern was located adjoiming 
said sawdust pile, so that it partially surrounded the 
well or cistern, and by reason of the location of said 
sawdust pile, said lands attracted children thereto to 
play there on and upon said sawdust pile surrounding 
said well or cistern; that the dangerous condition of 
said premises, and the danger of small children falling 
in said well or cistern, and becoming drowned, and the 
habitual use of said premises by said Bernarr Thomp- 
son, and other companions and children of tender 
years, was open and notorious up to the time of the 
death of said Bernarr Thompson, and was well known 
to Plaintiff in Errors but, that on account of the temden 
years of said Bernarr Thompson, he did not know or 


appreciate the dangerous conditions of said premises, 
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or injury or death resulting from being in or upon said 
premises, and in and about said well or cistern, but, 
that, nevertheless, Plaintiff in Error utterly failed, neg- 
lected and refused to cover or fill said dangerous well 
or cistern, which negligence and carelessness on the 
part of the Plaintiff in Error was the proximate and 
sole cause of the death of said Bernarr Thompson; 
that on June 1, 1911, said Bernarr Thompson, in com- 
pany with other children playing in, about and upon 
said premises and close to and in the immediate vicinity 
of said well or cistern, which was then filled level with 
the ground with water, and said Bernarr Thompson 
while so playing therein and thereabout accidentally 
and inadvertently fell into said well or cistern and was 
drowned; that by reason of the death of said Bernarr 
Thompson by the recklessness, negligence and care- 
lessness, and the wrongful act of Plaintiff in Error, De- 
fendant in [rror was damaged in the sum of ten thou- 
sand dollars. (Transcript, pages1-6). 

During the progress of the trial, the Complaint, over 
the objection of Plaintiff in Error, was amended by 
interlining paragraph seven (7), which interlineation 
is as follows: 

“That in addition to said well so located on said 
land of the defendant a large amount of sawdust has 
been accumulated from the lumber mill theretofore lo- 
cated on said land, and said sawdust was strewn and 
scattered around and upon said land and surrounding 
said well as aforesaid in large piles, and constituted 
and was an attractive and inviting place for children of 


tender years to congregate and play, and children of 
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tender vears did habitually play upon the lands of said 
defendant, and the well or cistern herein complained of 
was located adjoining said sawdust pile so that said 
sawdust pile partially surrounded the same, and by rea- 
son of the location of said sawdust pile the lands of 
defendant attracted children thereto to play thereon and 
upon said sawdust pile surrounding said well or cis- 
terme SCGieamseripr, pagerl46 ). 

The Complaint was further amended by striking 
from paragraph eight (8) the following language: 
“Was open and notorious up to the time of the death 
of Bernarr Thompson and” (Transcript, page 158). 

To the original complaint, Plaintiff im Error, de- 
murred upon the grounds of insufficiency of facts, and 
that the Complaint was uncertain, unintelligible, and. 
ambiguous in that it did not allege how long prior to 
jume 1 OIE Elainti i eror Owed operdtedmonr 
maintained its mill plant, and that said Complaint did 
not show how long prior to said date Plaintiff in Error 
caused the buildings, machinery and appliances ‘men- 
tioned in said Complaint to be removed from its said 
lands, and that it did not appear from the Complaint in 
what manner, or how, or by what means, Plaintiff 
in Error recklessly, negligently or carelessly maintained 
said well or cistern. (Transcript, pages 6-7). 

Thisedemurreryeatter’ argument, waseoverruled 
(Transcript, page 8), and Plaintiff in Error filed its 
Amended Answer, in which it denied, for lack of in- 
fommation orebelief, that prior tomjune 11911 wer 
narr Thompson lived with his father, Defendant in 
Error, in the City of St. Maries, and that said Bernar® 


» 


Thompson was, at the time of his death, a munor child 
of the age of eight years, or the son of Defendant in 
Error, and said Amended Answer denied that Plain- 
imine hrrer fer senetimespricr to June 1, 1911, .oreat 
any time, owned, operated, or maintained that certain 
sawmill plant, consisting of buildings, machinery, ap- 
purtenances, or apphances located upon lands of Plain- 
(iimiomomror, mithe Cityot Ste Nlaries, |daho, or that, 
aemaeparte of said plant, Plaintiff in Error caused to 
be excavated, or dug, any well or cistern which was 
used by Plaintiff in Error for the storage of water to 
operate said mill plant, or otherwise, or at all. 

Said Amended Answer denied that some months 
peorero jane 1 1911, or at any time, dalam in 
Error, caused all or any of said buildings, machinery, 
or appliances to be moved from said lands, or that it 
carelessly, or negligently failed to fill or cover said well, 
or cistern, or carelessly, or negligently, or recklessly, 
or otherwise, or at all, permitted said well or cistern to 
remain open up to or including the time that said 
Bernarr Thompson was killed, or at any other time. 

Tieyeanended Answer cenied thateat the time of the 
death of said Bernarr Thompson, or at any other time, 
said well or cistern had filled with water, or was of 
the depth of ten feet, or any other depth, or was main- 
tained by Plaintiff in Error, carelessly, negligently or 
recklessly, or otherwise, or at all, or that it was ex- 
tremely dangerous to children of tender years, or at 
all, or to others@vhe had occasion to eo, in,ger upon 
said premises for business or pleasure, or otherwise, 
or at all, or that said lands constituted or were dan- 


@crais prenuses. ( Vranscript, pages 9-11). 
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The amended Answer denied that for many months 
prior to the death of said Bernarr Thompson he, with 
other or numerous children, living in said city, would 
frequently or habitually go upon, or across said lands 
or Plaintiff in Error for play or amusementwor tied 
these™allewed factsmwere known to” Plaintii ieee. 
or could have been known in the exercise of reason- 
able care, or ought to have been, or was anticipated by 
Plaintiff in Error, its agents or servants, or otherwise, 
or at all, and denied that the Plaintiff in Error knew 
that said Bernarr Thompson, or any other child or 
children living in said town, or elsewhere, would fre- 
quently, or habitually go upon or across said lands, in 
the vicinity of said alleged well or cistern, for the pur- 
pose of play or amusement, or otherwise, and denied 
that Plaintiff in Error could have known, with the ex- 
ercise of reasonable care, that said Bernarr Thompson, 
or any other child or children sveuld frequently, or 
habitually, or otherwise, or at all, go upon or across 
said lands, or that such fact or facts ought to have been 
or was anticipated by Plaintiff in Error, its agents, or 
Servamis. (Mranscript, pagwe 12). 

The Amended Answer denied that the alleged dan- 
eerous or any condition of said premises, or the danger 
of small children falling mto said alleged well or cis- 
tern, or becoming drowned, or the habitual use of said 
premises by said Bernarr Thompson, or other com- 
panions or children of tender years was open or 
nétorious up to the tinie of the death of the jsaid 
Bernarr Thompson, or otherwise, or that it was well 


known to Plaintiff in Error, and dened tliat on account 


1] 


of the alleged tender years said Bernarr Thompson, 
he did not know or appreciate the said alleged danger- 
ous conditions of the said premises, or injury or death 
resulting from being in or upon the same, or in or 
about said well or cistern, and denied that said premises 
were in a dangerous condition, and that Plaintiff in 
Pirovemiemyror at all; failed, neglected or réfused to 
cover or fill said alleged dangerous well or cistern, and 
denied that the alleged negligence, or carelessness upon 
the part of Plaintiff in Error, or any negligence, or 
carelessness on its part was the approximate or sole or 
any cause of the death of the said Bernarr Thompson. 
(Vranseript. pages 12-13). 

Whe Amended Agiswer denies: that om Jume 1, 1911, 
or at any time, said Bernarr Thompson, in company 
with other children playing in or about said premises, 
or close to or in the immediate vicinity or said alleged 
well or cistern accidently or inadvertently fell into said 
well or cistern, or was drowned. (Transcript, 
pace: 1). 

The Amended Answer denied that by the death of 
said Bernarr Thompson, or the alleged negligence, 
carelessness, or wrongful act of Plaintiff in Error, De- 
fendant in [error had been damaged in the sum of ten 
thousand dollars, or any other sum, and denied that 
the death of said Bernarr Thompson was caused by 
the recklessness, negligence, carelessness or wrongful 
acimoi Plaintiif wm Error, or otherwise. (Transcript, 
page 1+). 

The Amended Answer, for further defense, alleged 


that Plaintiff in Error was the owner of certain land 


? 
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therein described, situated in Kootenai County, State 
of Idaho; that on September 14, 1907, Plaintiff in Er- 
ror entered into a written contract with Wulliam 
Schmidt and Edward Schnidt, co-partners under the 
firm name of Schmidt Brothers, to manufacture lum- 
ber for Plaintiff in Error from all the logs on certain 
lands there described; that thereupon Schmidt Broth- 
ers located their sawmill on lands there described, and 
immediately commenced operating said sawnill and 
manufacturing logs into lumber, and so continued up 
to and including part of the month of October, 1908: 
that in the operation of said sawmill, by Schmidt 
Brothers, and without the knowledge of Plaintiff in 
Error, sawdust accumulated in piles adjacent to said 
sawnill; that back of said sawmill there was a small 
ravine through which water flowed, and it sloped from 
the hillside toward the mill site of Schmidt Brothers, 
and terminated, at the piles of sawdust, into a small 
pond or sink. That said pond so formed was about 
twenty-five or thirty feet long by about twelve or fif- 
teen feet wide, and that at all the times mentioned, re- 
mained open, unenclosed and uncovered, and was and 
is off and out of the way of any public highway, road, 
street or alley; that said pond was caused by said 
Schmidt Brothers leaving upon said land piles of saw- 
dust against which the water in said ravine flowed, 
stood and remained; that if Schmidt Brothers dug or 
left upon said premises any holes, or well, or cistern, 
Plaintiff in Error had no knowledge thereof. (Tran- 
script, pages 14-15). 

The Amended Answer further alleged that im Oc- 
tober, 1908, Schmidt Brothers ceased operating said 


Is 


sawnull and removed their sawmill plant from said 
premises, but left remaining there said piles of saw- 
dust and pond or sink; that at no time had Plaintiff 
imeiror operated, or owned, or participatéd am tlie 
operation of a sawmill in, or on said premises, and 
that Vigiimit idérror had”not, ateany timecaused to 
be dug, or made, or kept, or maintained upon said 
premises, or any part thereof any well, or cistern, or 
pemdmowsink. (Transcript; page 160). That Plaintilf 
in Error did not know, nor had no means or opportu- 
nity, of knowing or ascertaining that said Bernarr 
Thompson, or any other boy or boys, or child or chil- 
dren, were in the habit of going upon or frequenting 
said premises, and had no knowledge or means of 
knowing or ascertaining that said Bernarr Thompson, 
or any other child, or children, had ever, at any time, 
been upon said premises, or any part thereof. (Tran- 
Scmipt, apage 16). 

The Amended Answer, upon information and belief, 
alleges, that on or about June 1, 1911, the said Ber- 
narr Thompson, and another boy named Russell G. 
Moore, unknown to Plaintiff im Error, and to said 
Schmidt Brothers, entered upon said premises, removed 
and took off their stockings and shoes, and went wading 
in and through said pond, and, while so wading in said 
pond, were drowned, without any fault or negligence 
Gamiinem part of the Plaatyi in Eyror. ( lnaisenipi. 
pages 16-17). 

The amended Answer alleges that Defendant in [ér- 
ror, at all times mentioned in his Complaint, knew of 


the existence of said pond or sink, and that said Ber- 


14 


narr Thompson was in the habit of going upon said 
premises, and that it was the duty of Defendant in 
Error to ewereise care, control and superisiein over 
said Bernarr Thompson, and to prevent and restrain 
him from entering said premises, and from going near, 
in or about said pond, but that Defendant in Error, 
disregarding his duty, carelessly, negligently and know- 
ingly permitted said Bernarr Thompson to frequent 
said premises, and to go wading in said pond, and 
carelessly and negligently omitted to prevent and re- 
strain said Bernarr Thompson from entering said 
premises and wading in said pond, by reason whereof 
said Bernarr Thompson <lid cnter said premises, and got 
into said pond to wade and was drowned, and that the 
carelessness and negligence of Defendant in Error in 
failing and omitting to control, take care of, and exer- 
cise supervision over the said Bernarr Thompson, and 
in carelessly and negligently omitting to prevent and re- 
strain said Bernarr Thompson from entering said 
prenuses and swimnung in said pond contributed to 
and were the approximate causes of the death of the 
said Bernarr Thompson. (Transcript, pages 17-18). 

The Court further allowed the Defendant in Error 
to amend his complaint by interlining the following: 
“That by reason of the sawdust in the vicinity of the 
well or alleged well, the premises were attractive to 
childrens® (Transeript pageiZ ). 

Whe cause was inied before the Court, sittime witha 
jury, and a verdict was rendered against the Plaintiff 
in Errer and meiavor om Defendant in Mirror iniite 
sum of two thousand five hundred dollars, and judg- 


i 


Ment Was entered upon said werdict. (Transcript. 
pages 19-21). 

diweseyidenceintroduced on the trial of the case was 
substantially as follows: 

James C. Hunt, testifving for Defendant in Error, 
srarede that he Inv resided at St» Maries since» 1905, 
engaged in the lumber business, had been emploved by 
thiemileimtiieint’ rer frotit November, 1905, during 
1906, 1907, until in the summer of 1908, in the ca- 
pacity of wood superintendent, was fanuliar with the 
land where the accident happened. There was no mill 
moved away from that land during the time he was 
Smpermeaendent of Plaintiff. im Error. The mill was 
there when he severed his connection with the Plain- 
fitieiioelirrones “Iedug a well there om these prennses 
in the summer of 1908; it was about one hundred feet 
up the valley from the present sawdust pile.’ (Tran- 
script, pages 40-43). The witness knew of another 
well being dug there where sawdust now surrounds it. 
It was dug by Schmidt Brothers and was dug about 
the time I dug the one heretofore mentioned. I did 
not see it dug. I saw it only casually. It was dug 
to get water for Schmidt Brothers’ boiler. (Tran- 
script, pages 43-44). 

On cross-examination, he testified, that these wells, 
holes, or cisterns were about one hundred feet apart: 
that the larger one was nearer to the city of St. 
Maries, that is the one supposed to have heen dug by 
Schmidt Brothers. I did not see Schmidt Brothers dig 
the hole, but saw them clean it out. Probably two 


weeks or more after the hole had been dug. The 
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Coeur d'Alene Lumber Company did not dig that hole. 
(Transcript, pages 44-46). 

On re-direct examination witness testified that he 
was superintendent of the upper river business of the 
Coeur d'Alene Lumber Company, that is, its logging, 
river driving, and seeing that the lumber was properly 
sawed and piled. Schmidt Brothers was sawing the 
lumber on this ground that | was looking after. It 
was being sawed for the Coeur d'Alene Lumber Com- 
pany. The sawmill presumably belonged to Schmidt 
Brothers. !t did not belome to the Coewre d Alene 
Lumber Company. (Transcript, pages 46-48). 

Mrs. Clara Thompson, testified for Defendant in Er- 
ror, ain the wite of ©: J. Thompson, plaintiff imethe 
cause, the mother of the little boy, Bernarr Thompson; 
recall his death, he died from drowning; he was seven 
years of age, he was a bright, strong healthy lad. 
(Transcript, pages +9-50). He was very bright in his 
studies; I never knew of the boy going on those 
premises to play before the day he was drowned. We 
lived five or six blocks from that place. (Transcript, 
page 52). 

Oliver J. Thompson, Defendant in Error, testified 
substantially as follows: The boy, Bernarr Thompson. 
who was drowned, was my son; he was seven years of 
age; he lived with my wife and I, at St. Maries, at 
the time. I. am familiar with the town, have lived 
there five years. The map exhibited to me, I procured 
from the City Clerk of St. Maries; it is a correct plat 
of the city; the sawdust pile is at the end of Eighth 
Street, and in the center of that Sawdust pile is the 
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well or the hole that the boys were drowned in. This 
hole or well is, as near as | can guess, between 275 
and 300 feet from the end of Eighth Street and the 
City Limits (Transcript, pages 54-56). There are 
Houses there up to the cemetery (Transcript, page 56). 
Y was at the place of the accident shortly after, about 
an hour after the boys were taken out of the water. 
I saw the sawdust pile there; there was a very big 
pile on the north side of the hole, not quite so large on 
the east and around the south side, but it was higher, 
several feet higher than the water. There is a big area 
there scattered with sawdust. There were holes dug 
in the sides of the pile where the boys had been play- 
ing, digging out caves and slides where they had slid 
down from top to bottom (Transcript, pages 57-58). 
Whened got there the bovs were just at the edge of 
Mew ater, it was not clear; | could not’see down im 
the water very deep. The sawdust went down into 
the sides of the water, and we could possibly see in 
may eto fect from the edge of the water. You could 
see probably a foot in the water. This body of water 
was, | should judge, about cight feet wide and prob- 
ably twice that long. (Transcript, pages 58-59); 1 was 
up there a day or two after the accident. and took a 
lone piece of board and measured, as far as [. could 
ficivewte savas about Six or ereht feet deep. lt 
didi t*’seeim to be more than five or six feet across 
the deep part. | had never known my boy to go 
Wpatmere atid play before. At the time | lived about 
six and a half blocks from this water. (Transcript, 
pages 60-C1). At the time of the accident the popu- 
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lation of St. Maries was about fifteen hundred. I! 
didn't have any business; I had been selling the 
“Spokesman Review’; my boy was a very bright 
hoy, plivsically perfect @and upright, polite and Gmice 
to everybody and everybody had a kind word for 
him. (Transcript, pages 68-69). 

On cross-examination, witness testified substantially 
as iollows: “At the time | found the boys wp tere 
at the pool they did not have their clothing on. My 
boy did not swim. (Transeript, page 69). 

Andrew Warner testified for Defendant in Error 
substantially as follows: I am a Methodist Minis- 
ter. Jn fume, 1911, 1 resrded at St. baries, Idaho: 
f have a son, Kenneth, nine vears of age; "1 @aas 
present at ot, Mlaries on June ly 191, showilyeane. 
the drowning of the Moore boy and the Thompson 
boy. [In the morning of that day the boys having 
been playing “lumber jack” and “cow boy,” decided 
that they would be real “lumber jacks” and “cow boys” 
and go out on the hill back of the church, take them 
dinners with them and their blankets with them for 
tents and’ spend thewday there. I mean by the bove 
my boy, Kenneth, and the two boys that were drowned. 
They went up about half past ten or eleven o'clock. 
We thought it was perfectly safe for them to go 
up in this direction, being back of the church and 
away from the river and the roads. About one o'clock 
my boy came rushing to the house, which was about 
two hundred yards from the sawdust pile, and said 
that Russell and Bernarr were drowned in the sawdust 


pile. | ran to the sawdust ande@when | ime comic 
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fOmmer the pile, lesaav thisedittlespool of water, the 
boys clothing was there. [| picked up a stick and 
thrust it in the pool and it went down a few inches; 
then I thrust it out a little further and it went down 
and I threw off my coat and waded into the pool 
and fell in and my feet touched on a limb, or a log, 
upon which I rested and searched about with my foot 
anti eiioundeene body. WVheneletel! in I fell wp to 
my neck and my head was out of water. I found 
the two bodies and brought them up. The pool of 
water was shallow near the edge and | had stepped 
in but a short distance when | fell in; I didn't wade 
in, but fell m. The pool was straight down or nearly 
so. (Transcript, pages 69-73). There was nothing 
in-there to indicate the existence of a well, excepting 
the pool of water of a shallow character. To the north 
Side oi the well there was aepile of Sawdust several 
feet high, to the south side there was also sawdust: 
the sawdust pile was a few feet high. It covered quite 
a large area, hardly an acre. ! had lived there at 
this time nine months tnmediately preceding the 
eccidem. | dont recall when the null was moved 
awaye (franscript, pages 74-75). There was no 
fenee around the plot of grownd adjacent to the 
sawdust pile, and folks quite commonly were in that 
section walking across it. It was used rather pub- 
licly. [ think there was a road running about near 
there. [1 dont know that it was a public road, there 
was a path a short distance beyond the sawdust pile, 
eat say qtist how nam tect. [lon't recall any par- 
ticular individuals that | saw around there; I don’t 
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recall any particular time that I saw children playing 
there, but I saw evidence of their having played there. 
There were pits in the sawdust pile that I remember 
seeing. (Transcript, pages 76-77). 

On cross-examination witness testified substantially 
as follows: The pool was longer than it was wide; 
in going into the water I approached it from the 
corner. [ had taken only a few steps before I fell 
into the hole. | recall that as I put the stick down 
in the edge of the water it was only a few inches 
deep, perhaps six or eight or maybe ten, I don't know 
just how wide the pool was. It doesn’t occur to me 
that it was more than ten or twelve feet wide. There 
was water all about the pool, as | recall it; I couldnt 
say whether the pool was thirty feet long. When | 
discovered the boys they did not have any clothing 
on. Their clothing was on the sawdust pile. At 
this time there were several families living nearer 
than we lived. The Burnham family lived probably 
one hundred yards from this place. (Transcript, pages 
7/30). Where was a road that event up mto the 
hills from the sawmill. This road was several feet 
from the pool. I think there was a road that had 
been constructed and used by Schmidt Brothers, the 
sawmill people. (Transcript, pages 80-81). I got 
out of this pool very readily, but it would be dificult 
for children to get out. The hole was too deep fer 
children to get out readily. (Transcript, pages 81-82). 

Kenneth Warner testified for the Defendant in 
Error, substantially, as follows: I am nine years old; 
Iglived at’St) Mariessalenever testified in Gourieaces 
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witness; [ understand the obligation of an oath; I 
remember things that happened two years ago. (Tran- 
script, pages 82-83). [ and the two boys, the Moore 
boy and the Thompson boy, that forenoon had been 
playing up on the hill; we went over by the sawdust 
pile to play around there. We played “cow boy” and 
“lumber jack”; ran around over the sawdust pile. I 
had never been there before. After we played cow- 
boy and lumberjack we had our lunch on the sawdust 
pile. (Transcript, pages 84-85). After we ate lunch 
we went over to the sawdust pile and saw this pool. 
We waded in the water at first. I did not see any- 
thittestere to show that there was asdeep hele. The 
wwateremmhere we evaded was about six inches deep. 
After | and the boys waded around awhile they took 
off their clothes and went i swimming.  Bernarr 
went in first and Russell Moore tried to help him out. 
I thought he was drowning because he made a motion 
when he was in the water. The Moore boy drowned 
with him. I ran to tell my father. (Transcript, pages 
84-87). 

On cross-examination witness testified substantially 
as follows: When I waded around in the water I 
took off my shoes and stockings. After the other 
boys had taken off their clothing I stayed out on 
the bank. Barnarr took off his clothes first, went in 
the water and tried to swim around in there. (Tran- 
script, page 87). When the Thompson boy was try- 
ing to swim, the Moore boy was watching him. He 
was out on the bank, but he was in the water when 


the Thompson boy commenced to drown. He also 
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was trying to swim. He was trying to pull the 
Thompson boy out. The Thompson boy did not say 
anything, did not speak or holler or cry out in any 
way. tle made motions with lis hands, waved his 
hands, struck the water when he was waving his 
hands. (Transcmptyapaices SS=S9)Teeal did notmesee 
the boys when they were drowned. [ think Russell 
Moore drowned first. The Thompson boy was near 
in the middle of the pool when he began to wave his 
hands. I don't know how long I had known these 
two hoys before that day. “Iwas in the habit ‘of 
plaving with them every day most. (Transcript, page 
91): I and Russell Moore went to school together 
that year, but Bernarr did not. Our school had been 
out about three or four days before the boys drowned 
I played with the Moore boy and the Thompson boy 
those three or four days after school let out and 
up to the time they were drowned. I lived about 
hali “a *bloek” from the Mooresboyw I did mote 
to the Thompson boy's home often, but he came to 
my house often. I went to the Moore boy's house 
often, and he came to my house often. We played 
together almost all the time. We happened to go 
to the sawdust pile in this way. The other boys were 
over to Moore's house and [ went over there and 
they asked me if | wanted to go. [| do not remem- 
ber what there was that made us want to go to 
the sawdust pile, after we had gone to the hills. 
(Transcript, pages 90-94). It was before noon when 
we started away from home to go up in the hills, 
about nine thirty or ten *e'clacky AWhen wereot Tm 
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in the hills we played around there and then went over 
to the sawdust pile. We did not stop at any other 
place before we reached the sawdust pile. We went 
slow as we went along. (Transcript, pages 94-95). 
George F. NecClure testified for Defendant in ‘Error, 
substantially as follows: { resided at St. Maries seven 
years, was there in 1907 and 1908. J worked for 
Schmidt Brothers and dug wells for them. I know 
of the sawdust pile just eutside of the city limits, 
south of the city. I dug a well there where the 
sawdust is now surrounding the place. It was about 
eIimeer nine feet deepaat was six or seyen feetin 
dvmieter. “saw it ‘quite a» few times afteravards. 
[sdownet knowethat itewas ever coveredwor filled up. 
I lived about ten minutes walk from this hole, did 
not live in sight of the sawdust. |. think it was two 
or three hundred yards distant. I was not very well 
acquainted with the people who lived in that vicinity 
at that time. In 1908, when this hole was dug there 
were not many people) hving near it. The Schmidt 
Brothers lived near this sawdust pile and pool. I 
thonkeonesef then hadea familys (Transcript pages 
96-99). The hole or pool was, | should say, a block 
Oremeouirom the end of the nearest street in St. 
Maries. There was a little valley up above this hole 
and a little stream that trickled down the valley and 
into this hole in wet weather. (Transcript, page 100). 
| do not know when Schmidt Brothers moved their 
imill away: it must have been a yearsor so after | 
due thisehole or well.» (Transcript, page 101). 
lemme 3. Jones testitted fer the Det@idant in Eries 
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substantially as follows: I live at St. Maries; recall 
the drowning of the Moore boy and the Thompson 
boy, two years ago. I lived about three hundred 
yards from the place where they were drowned. ~] 
recall the time the mill was moved away: it must 
have been a couple of years or three before the boys 
were drowned. I watched fire on that sawdust pile 
for the Coeur d'Alene people, and, in watching the 
fire there were more or less boys that played around 
the sawdust pile and on those grounds. I also worked 
there in the cemetery and | often saw boys playing 
there, There svould sometimes be half a dozen 
sometimes more, and sometimes less. I watched the 
fire” there’ for the Coeur Alene Lumber Company 
twelve or fifteen days. This fire was after the big 
fire; the bie @iorest fre in 1910)  Vinismsawcdustaioile 
was on fire. Children did play there off and on. 
You could see them “there every day perhaps, “and 
then perhaps there would be a vacancy, they wouldn't 
be there. (Transcript, pages 101-103). I measured 
this hole, and I should think it was six or eight or 
ten feet deep. When I was there watching the fire 
the sawdust had got down to the water and there 
was practically no water at all because the sawdust 
covered the water to a great extent. You could dip 
down through the sawdust and dip water. The 
sawdust went clear down as far as you could see 
in the water. You could not see bottom at all. The 
diameter of the weil part was not more than four 
or five feet, and it was perhaps six or seven feet 
long. (Transcript, pages 103-105). 
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On cross-examination witness testified substantially 
as follows: I worked in the cemetery there in 1910, 
but not every month and not every day in any one 
month. [ was opening and clothing graves there and 
whenever there was a funeral I opened the grave. I. 
was there probably three weeks. The cemetery is fifty 
or sixty yards from this water. The fire I men- 
tioned was in August, 1910. I watched it for the 
Coeur d'Alene Lumber Company about three weeks; 
was employed for that purpose, when I first com- 
menced to watch the fire it had extended to the saw- 
dust pile and remained on fire for three weeks and 
longer. I[t spread pretty much over all the sawdust 
in places. It reached nearly every part of all the 
sawdust around the edges of that pool. I threw 
water on the sawdust. After I quit work there in 
1910 the sawdust pile was pretty well blackened and 
rotten; showed evidence of having been burned pretty 
badly around the edges and the fire undermined it, 
some of it showed a condition of decay; it was 
elder than others. (Transcript, pages 105-108). Dur- 
ing the time the sawdust pile was on fire boys plaved 
there. I forbid them. I told them it was working 
underneath and undermining it and I drove them 
away half a dozen times, and they still came back. 
I did not tell any of their parents; | snnply told the 
boys it was dangerous, and that they oughn't to be 
playing there on account of the holes in the sawdust 
Sadie. Aiter I quit watching there in 1910 [ sdid 
moteco to the place very often. (Transcript, pages 


108-109). 
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Adam Howard testified for Defendant in Error sub- 
stantially as follows: I reside at St. Maries; am farm- 
er and gardener; my place is about two hundred and 
hfty yards from where the boys were drowned. I lived 
there from the Jast of March until the accident oc- 
curred. I noticed children, and quite frequently some 
of them were playing and I had a couple of children 
herding cows there. My children herded cattle there 
that season and last year. They started to herd cattle 
there in May before the boys were drowned. The 
children were playing over the ground there. There 
iS quite a nice open scope of cowmtrve there, and they 
were playing around the sawdust pile and on that 
epem crass “plot there. “Phere was hardiyeareday, 
passed but there was some around. I, of course, 
was busy a good deal of the time. I probably didn't 
notice every day. [| didn’t think anything about the 
matter; | have been around the place where the boys 
were drowned before they were drowned and _ since. 
There was a little puddle of water, that was all that 
was noticeable. | lived about three hundred yards 
from the sawdust pile. My house was in sight of it. 
t worked at gardening and plowing gardens around 
town. I was in sight of the sawdust pile, mornings, 
evenings and noons. My bovs herded cattle not 
on the sawdust pile, but around it; from twenty yards 
to one hundred and fifty or two hundred yards. My 
children were twelve years old. I am pretty familiar 
with the surroundings there. When I first moved 
there the sawdust pile was burning a good deal of 
the time. It was somewhat blackened and decayed. 
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It was not a dumping ground for garbage close into 
the pool. The pool was in the neighborhood of eight 
or ten feet wide and about twice that long. I did 
not try to measure the water to see how deep it was. 
It wasn't particularly clear. It was pretty muddy. 
(Diticemiptespages 110-117). 

Josephine Grace Maynard Scott testified for De- 
fendant in Error substantially as follows: I reside 
at St. Maries about a block and a half from the saw- 
ductewie where the two boys were drowned: we 
moved there the first of February previous to the 
drowning. It was a very common occurrence to see 
children playing there. They used it as a play ground. 
It was a commons and children will congregate on 
a commons. Sawdust attracts many children. They 
like to put their bare feet in the sawdust and feel it 
running through their toes. It was a very common 
occurrence to see children there. Sometimes, perhaps, 
there wasn't any for some davs and again there might 
have been three or four to a dozen or fifteen. I 
often noticed them sliding down the sawdust upon 
our side; have seen them running along the top edge. 
The sawdust extended quite high, and it is a steep 
slide toward our place. I know where the hole is 
that the boys fell into. In playing the children would 
play right on the top of the sawdust pile and_ slide 
down to the bottom. The sawdust pile was quite 
steep. There was a little ledge that was sloping, but 
Nomeeny wide [went up there when the boys were 
drowned. [| came to the sawdust pile and Mr. War- 
ner had just got the boys out of the water and there 
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was not much room for us to get around the bodies 
to work because of the slant of the sawdust. (Tran- 
script, pages 117-122). I lave one child, a girl eight 
years old. She did not play around that sawdust pile. 
The place where the sawdust pile and pool are was a 
commons. I call it a commons because it is not 
fenced and there is no forbidding anyone on it. There 
is an open space there above the sawdust. The well 
looks like a puddle. This pool or well is not between 
the sawdust pile and my house; it is on the other 
side or part of the sawdust pile. I saw boys slide 
down the sawdust pile on the side next to my house. 
When they were sliding on the other side I could 
not see them from my house. (Transcript, pages 123- 
124). I saw that sawdust frequently in 1911. I 
have passed “by there. “Wihtere had “been ire” ie 
sawdust pile from the time we moved there frequently. 
I think there was a fire broke out there supposedly 
to have been set by children. We moved there in 
September, 1910. There was a fire in the sawdust at 
that time. The sawdust pile had been pretty badly 
burnt over. There were black spots in it, and I had 
heard that it was honey-combed where the fire had 
gone through and into it. | did not know there was 
a pool there until the children were drowned. When 
I saw it it looked like a standing puddle of muddy 
water. I could not see the bottom of it. There was 
sawdust floating around on top. (Transcript, pages 
125-126). These commons extend back to and in- 
clude the mountains, there is quite an open country. 
Within a hundred yards of the sawdust pile there 
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were flowers and such things that would attract chil- 
dren. (Transcript, pages 127-128). 

Elizabeth Maynard testified for Defendant in Error, 
substantially as follows: Mrs. Scott and I lived to- 
gether at St. Marics. We moved there about the first 
Oimvebriaiy before the children were drowned im June. 
I saw the sawdust pile. | couldn't see what the condi- 
tion was. I saw children playing around on the saw- 
duseepile. YWWe could see it right from our home. It 
was a common occurrence. They played digging into 
the sawdust and sliding down. I never paid any atten- 
Hommt@mnew many there were there. I didnt know 
anything about that pool. I never had seen or heard 
anything about it. During the time I lived there J 
saw the sawdust pile on fire. The street runs very 
near the sawdust, but I had never been on the other 
Sidewor the sawdust pile: Il saw holes in it, and that 
it was blackened. I don’t remember just how it looked; 
I think it looked just like sawdust. Our door faced the 
sawdust. I didn't pay much attention to it. J have 
often seen children playing out on the commons. | 
had to do my own work and [ wasn’t watching the 
children all the time, so I couldn't say they were on 
the commons the most or the sawdust the most; I 
didn't have much time to pay attention to other peo- 
pleschildren. [ had children of my own. (Transerint; 
pages 128-134). 

hme B. jones, recalled for Defendant in [rror, 
testified substantially as follows: 1 watched the fire 
Uferemin IO. It caught on fire from tle forest 


fim It awasnt set there by Schmidt Drothers or 
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the Coeur d'Alene Lumber Company. [t was. still 
on fire in 1911. | ‘tlittkeit lasted there) all winner, 
underneath. | know it was a pretty hard fire to 
put out. I think there was smoke coming out of 
“ut in Ill. (TVransemiit, page 135)2 There exer 
ashes over the top. There were great holes burnt 
underneath. The fire worked in under the sawdust. 
| @Was afraid at vould undermine the pile. Siiepit 
a great deal of water on it during the time I was 
guarding it and the water and the fire together 
blackened the pile up to a certain extent and decayed 
it to a certain extent. The avater in «this pool was 
blackened and sawdust and scum floating on top 
of it. There was a stream or outlet that went down 
towards St. Maries under a culvert there from this 
pool. (Transcript, pages 136-137). 

O2 |. Lhompsoue Defendant in @Brror, recalled 
testified substantially as follows: At the time the 
boys were drowned there was no creek running into 
this swell that | kitowy of. 1 «did not see any there 
| never was tliere betore. (Pianscript, "pace Tear 
| have another child, a girl. (Transcript, page 143). 

Witnesses for the Plaintiff in Error testified sub- 
stantially as follows: 

William Schmidt stated: | and my brother had 
a contract with the Coeur d'Alene Lumber Company 
in September, 1907. We were operating a sawmill 
at St. Maries. The instrument marked ‘Defendant's 
Exhibit No. 1” for identification is the contract. | 
and my brother signed it. That is the signature of 
Nir. Garroll, the manae@er of the Coeur d Alene Migme 
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ber Company. (The contract was admitted in evi- 
dence.) (Transcript, pages 161-168). Under this 
contract my brother and I built the mill; it belonged 
to us; no part of tt belonged to the Coeur d’Alene 
Lumber Company: it had no interest in it. Under 
tins conteacteavemsawe] xoviwabout six million feet. 
Mie operated oun null, wader this. contractpsatethat 
place, about a year. We began operating about No- 
vember 1, 1907. We employed our own men; hired 
them, discharged them and paid them. The Coeur 
d'Alene Lumber Company had nothing to do with 
the payment of their wages. We got the water 
to operate our mill out of a hole in the bottom or 
draw running through there; there was a creek 
and a spring to the creek; there was a spring where 
we got the water, a perpetual spring; ran the whole 
vear, “Wer due our holesright in the spring, It 
was about five feet deep and about four and a half 
feet wide. The water that filled up the well or hole 
Came irom the bottom of the hole or from the 
spring. The spring was right in the bottom of 
the hole. The water from these holes bubbling up from 
the spring was drawn away by a drain put through 
there. (Transcript, pages 169-171). This drain was 
a wooden box about forty feet long, extending down 
the bottom of the little valley. The holes would fill 
up if we shut the mill down for a day or so and 
the water overfowed through the drain, and there 
was then just the water standing in the well or hole 
ete thewsurface oretopeof the well. Tlheswellsewere 


curbed. At the bottom the curbing drove in straight 
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up and down. Around the sides it was laying’ flat. 
The curbing was two inch plank. Those planks 
were just about even with the top of the well: about 
even with the ground around the well. These holes 
or wells were covered with two inch planks covered 
over, and fastened the cover down with nails and 
spikes fastened onto the curbing, that projected up. 
Those wells or holes were kept covered by us in 
this manner during all the time we remained there, 
and this cover was on these wells when we left 
those premises in 1910. (Transcript, pages 169-176). 
The well or hole remaimed covered when swe leit 
there im July, 1910> "lt swas eovered at thar tine. 
the planks nailed down. Up to the time we left 
there the drain drew the water from the holes. 
(Transcript, page 178). At that time there was 
no water at that point outside of these wells, except 
what was running through the drain. (Transcript, 
page 182). I am acquainted with O. J. Thompson, 
the Plamtifi in this case: | knew him at St. Wlaniece 
I have seen him at the place where we were operating 
our mill know he has=been’ there more thantane: 
(Transcript, page 182). A man named Freeman was 
there working for the Coeur d’Alene Lumber Com- 
pany, checking the lumber. We operated our mill 
there about*a year; cut all the available timber on 
that section; all that our contract called for: we 
nailed those plank over this well right after it was 
dug; two inch planks, the curbing was composed of 
two inch planks. The spikes we used to nail down 


the top planks were fairly heavy. We usually put 
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in two. I. nailed them down myself. I don't recall. 
| saw it after it was done. In order to get those 
planks out a crow bar would have to be used to 
pry them out. They were nailed down good and 
seeure eveything “vas all covered up. You couldn't 
see any water around there at all after it was cov- 
ered ipa It Gemained in that conditioneall thestume. 
We covered up two wells there. They were about 
eighteen inches apart. (Transcript, pages 183-184). 
There was another well above these other two wells, 
about fifty or sixty feet; | did not cover them up. 
1 had nothing to do with that. We covered up 
our two wells, to keep stock out of them. I was 
not in charge of all the premtses there. (Transcript, 
yages 184-185). 1 due the two wells right there 
together. I covered them both in the same way. I 
did not throw any dirt or anything over them. I 
dug the first well in November and the next one | 
think in August. | did not cover them both at the 
Samemtime, [ covered the first one right after | 
dug it and the next one after [| dug it. Thompson 
was looking there when I saw him, just looking on: 
that was in the fall of 1907. One of the wells had 
been dug at this time and was covered up. (Tran- 
script, pages 185-187). Freeman, who represented 
tiem @ocur d Alene aumnber Company, looked “after 
tiemoaiine there, looked after the yard; aftenmmthe 
piling; he had nothing to do with operating the 
Miles len Nir. tlunt was there he had nothige te 
do with operating our null or with hiring our hands 


or paying them. (Transcript, pages 187-199). ne 
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otlfer well, the ome 1 did not dig, was used by tte 
Coeur d'Alene Lumber Company for watering their 
horses. | don't know about how deep it was. It 
was im the fall of 1907 we put our mill there. 
Thompson was there looking on after we got started 
WY omenber, wl comdn{ say the exact date) (iiiads 
not know that he was not in that vicinity until April, 
1908. sand resvactitere in the fall of 2907. (Taine 
script, pages 189-190) 

Edward Schmidt testified for Plaintiff in Error, sub- 
stantially as follows: J am a member of the firm of 
William Schmidt and Edward Schmidt Our frm 
had a contract with the Coeur d'Alene Lumber Com- 
pany to saw lumber at St. Maries in 1907. We moved 
the mill in there about October 1, 1907, it belonged 
to my brother and myself. The Coeur d'Alene Lum- 
ber Company iad no interest in the mill, Undersanr 
written contract with the Cocur d'Alene Lumber Com- 
pany we sawed the lumber under their instructions. 
This contract occupied us about one year. In con- 
structing and operating our null we dug out a spring 
to create a reservoir for water supply for our boiler. 
We carried the water to the boiler i pipesyameiemm 
jet. Those wells or holes were about four by five 
or four by six; the first one, and between four and 
five feet deep; they were covered “with two Ginch 
planks nailed down; there was a curbing in the well, 
two inch plank at the top and the plank were fastened 
to that. The covering planks were fastened to the 
curbing with nails. That fastening remained on the 


wells, to my knowledge, as long as we were there, 
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Whese wells were between two and three feet apart, 
| should judge, both of them were covered. They 
were drained from the bottom in through the draw 
by a wooden box extending from the top of the well 
down through in under the sawdust. (Transcript, 
pages 190-193). We removed our boiler and engine 
the following spring. We were there until January, 
1910, and we removed the remainder of our mill 
from that place in August, 1910. These wells were 
cCowerede vith these planks in the same way. We 
removed our mill in August, 1910. (Transcript, page 
Io2sjes ihe drain was open in the spring of that 
year, and there was then no accumulation of water 
ourside the wellse | know O. J. Thompson, oner of 
the plamtifis in thiseease. I sawehim at our mill 
while we were operating there. IL have seen him 
mere ome or twice. [dont recall When P saw hin. 
(Transcript, pages 193-194). 

On cross-examination, witness testified: I am not 
working for the Coeur d’Alene Lumber Company. 
My brother who just testified is not working for 
tis Company. We now own a mill on Little Plum- 
micwmtreckeat the tawneef Plummere I do not re- 
member when | saw Thompson at our mill. It was 
while we were operating there. | have no recollec- 
tion as to the time. He was there just looking on. 
I hadeinown hiny before that time, had met him, 
seen him around town. He was just standing looking 
on like lots of others (Transcript, pages 194-195). I 
had met his brother, and it was in that way I remem- 
ber this Mr. Thompson. [I remember seeing him there 
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atthe mill. (Transcript; page’ 196). Mis Them 
son was selling newspapers around the city. (Tran- 
SChipipagcemio). 

Charles Schiidt téstined™ior Plaintiff in Errorgeabs 
stantially as follows: I am a brother of William and 
Edgar Schmidt. I was at their mill running the trim- 
mer when they were operating at St. Maries. I went 
there about the last of October, 1907, and remained 
there until the job was finished in October, 1908. I 
remained there after they finished their contract unttl 
May 17, 1911. Part of the time I was driving a team 
of the Coeur d'Alene Lumber Company, delivering lum- 
ber around town. During this time I lived about sixty 
to eighty yards from the edge of this sawdust pile. In 
Mav, 1911, the sawdust pile was burned full of holes. 
It had been burnt down the sides until there was a big 
high bank there. There were big cracks there in the 
sawdust pile where the fire had burnt the sawdust from 
underneath; it left the gap open. The sawdust was all 
dirtv looking color; the fire started from the general 
forest fires that summer. The sawdust caught on fire, 
I think, the 23rd day of August, 1910, and continued 
burning all the next summer. In the early part of 
the year 1911) 1 saw dire in the sawdust, Up tomtne 
time | left there there was still fire in it; the firegwias 
all underneath; every once in a while you would see 
it burst out. There was a reservoir surrounded by the 
sawdust, but there was no pool of water there at the 
time that I knew of it. There was supposed to be 
water in the reservoir. I saw what I took to be wells 
from the covering over them. (Transcript, pages 196- 
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200). While I was there 1 saw children around that 
sawdust pile; I have seen two and three and four at 
different times; I ordered them off because I knew the 
condition of the sawdust pile, and the danger they 
were in. They were in danger of falling down off the 
bank and also falling in those holes that the fire had 
burned underneath. I knew Mr. Thompson's Iittle 
boy. I ordered him away twice. [ think it was in the 
spame on 1911. I know Mr. O. J. Thompson: | saw 
him around the mill. I don’t know how often; I saw 
him there once that I am positive of sometime in the 
summer of 1908 (Transcript, pages 200-201). There 
was a culvert through underneath the sawdust piles to 
drain any surface water that came down from above. 
After this fire the water stopped going through the 
culvert. It just seeped through the sawdust. I do not 
knomm. exactly the.date or month in 1911] that L.saw 
the Thompson boy there. The weather had warmed up. 
I think it was in the evening along about five or six 
o'clock. There were two other little children with him, 
McCallister’s little boy and a little girl; | drove them 
away. I saw the same three children there after that 
twice. They were running around the sawdust pile and 
one of them was stepping out and pushing the sawdust 
down over the edge. I had known the Thompson boy 
before that. I saw him around town. I knew his fa- 
ther at that time. 1 did not know his sister. IT knew 
thesMeCallister boy. I swear that 1 ordered the three 
of them off of there, and one of them was the MeCal- 
lister boy. J know this was after the fire. I left there 
feeviaw, 1911. The extent of thefixe in the saweust 
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was of such magnitude that the people in St. Maries 
could see it and know that it was on fire. They were 
abrard it wouldeset the tewm: afire. The city policemen 
helped in an effort to extinguislthe fire and™part*f 
the Coeur d'Alene Lumber Conipany’s men _ helped. 
Vey tised the City s#iesesand Citv>water. | “canmimre: 
calle the tren em( Uraneernpt, pagccs 2Ol=20i" 

Si Searrell@testitiied ior Plamthi umeerror sem 
stantially as follows: [I am manager of the Coeur 
d'Alene Lumber Company; I am acquainted with 
Schmidt Brothers. [ had a contract with them whereby 
they used their mill for sawing some of our lumber. 
We, the Company, had a small well about the depth: of 
a boiler some seventy-five feet fron: where this pile 
of sawdust was to get water for our horses; the water 
in this well that we used wasn't over three feet deep; 
I know nothing about the place where the boys were 
crowned; didn't know it was there, never knew it was 
there. (Transcript, pages 206-207). I have been to 
St. Maries a few times; have never lived or stayed up 
there, have examined the company’s properties up 
there; had charge of the propertics in a certain way. 
We have a retail lumber yard up there, and we had 
this contract with Schmidt Brothers to saw out a lot of 
timber. Mr. Hunt looked after it for us. I am general 
mana@er of the “Geewe dAlene Wimber Company 
(Transcript, pages 208-209). 

O. J. Thompson, Defendant in Error, again recalled, 
testified substantially as follows: [ was never upon 
these grounds in question. I have talked with Schmidt 
Brothers since they got done sawing there. I did not 


know them before. [| talked with them sometime before 
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the accident. I moved to St. Maries April 24, 1908, 
from Kansas City, Missouri. The McCallister boy 
came there first, November or December, 1907. I do 
not know of my boy being up there on the ground at all 
ave tive. “Whe WreCallister boy came back there 
about fulyplOll» Hedeft there about September, 1910, 
and was back about July, 1911. I was never informed 
either directly or indirectly of the condition of these 
premises tn reference to this well being there, or any 
other dangerous condition. (Transcript, pages 210- 
Ziteeilived about four~andahali blocks from the Me 
Galictcrcsin) StMaries. Vhe boy is imy sister's boy. | 
was in St. Maries when he left Kansas City. I do not 
know exactly what time he left there for St. Maries. 
He went back to Kansas City in September, a few days 
after the forest fire in August... He came back the fel- 
lowing vear to St. Maries, J think in July. I couldn't 
swear to the month he returned. I swore to my orig- 
inal complaint in this action. I now say that I don't 
know that my son was ever on this sawdust pile, or 
at the sawdust pile before ‘he time he was drowned. 
My boy may have been there, but | didn’t know it. 
I didn’t think [T swore in my original complaint that 
my boy habitually used these premises up to the time 
of his death. (Transcript, pages 212-214). 

Mrs. Clara Thompson, recalled, testified for Defend- 
ant in Error, substantially as follows: We moved to 
StMiaries in April, 1908. (Transcript, page 21+). 

frank B. Jones, recalled, testified for Defendant in 
Error, substantially as follows: In the summer of 
1910, I worked there for the Coeur d'Alene Lumber 
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Company, looking after the fire in the sawdust. 1 did 
not at that time, or at any time see any planking or 
curbing for these wells, and there was nothing of that 
kind there when I stuck the stick down to see how 
deep it was or to indicate that any had been there; 
I saw this pool there before the fire in the sawdust: 
There was nothing there to indicate any covering. 
There was water there, but I never saw any curbing. 

On cross-examination, he said: That he never ex- 
amined these holes to see whether there was any curb- 
ing there or to see if there was any covering on them. 
Only the one time when that I run that edging down 
lm there; it Was aftei-the forest fre; I tever made amy 
examination of the premises to ascertain whether there 
was any culvert or box drain from there; if there was it 
was always covered over, because there was always 
water and no cover in sight. 

Part of paragraph 2 of the Amended Answer was in- 
troduced in evidence. (Transcript, pages 215-217). 

The first Assignment of Ener’ (Transcript, gpace 
237) is that the trial court erred in overruling Defend- 
ant’s demurrer to the original complaint because said 
complaint shows that Plaintiff knew of the dangerous 
condition of the well, or sink, or cistern, long prior 
to the drowning of his minor son therein; said com- 
plaint alleging that the dangerous and unsafe condition 
of said premises was open and notorious prior to the 
death of said Bernarr Thompson. Plaintiff was clear- 
ly guilty of gross contributory negligence in not pre- 
venting his said son from going in, about or upon said 


premises. 
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“While in matters of jurisdiction, negligence of 
parents or others in loco parentis cannot be imputed to 
a child to support the plea of contributory negligence 
when the action is for his benefit, yet, when the action 
is by the parent in his own right, or for his benefit, as 
when he sues as administrator, but is also the bene- 
ficial plaintiff, the contributory negligence of the parent 
may be shown in evidence in bar of the action, and 
this, although the action is brought by one parent, and 
the negligence was that of the other ” 

29 Cyc. 555. Together with footnotes 86, 87, 88. 

Giiiescace of BambergerivseGitizens St. R. Co., 280L. 
R. A. 486, upholds the proposition upon the theory that 
one should not recover damages for an act brought 
about by his own negligence. 

ane case of Tinkemavs. Draper, @@®N. We Ole false 
upholds the law. 

Siiiwere the rule obtains that necleence” of “he 
parent will not be imputed to the child, it matters not 
in what particular such negligence consists. Where, 
however, the other rule is adopted, parents are guilty 
of contributory negligence if they permit a child to 
go unattended to places which they know to be dan- 
Oeromee 29 Cyc. 557, 

inetie case of Canavan ys. Stuyvesant, 33° N. Xe 
Supp. 53, this last rule was upheld. 

ineeciemcasesof Flynnvs. Hatton, 43° HonwePr. 
(N.9Y.) 332, the court held that it was negligence on 
tiempart of parents to permit a child three years) of 
age to wander on a dilapidated piazza or balcony and 
that such neeligence precluded the child from recovery 
for injuries received therefrom. 
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“Tf a father permits his child to go into a dangerous 
place oi the street, anditihe child is injured) thettatherds 
guilty of such contributory negligence as will bar re- 
covery by the child for the injuries so received.” 

Wiclain vs. VaimeZandt, JOMNMY. Super. Ct 332 

The second Assigninent of Error (Transcript, pages 
ZOOL, IS tat tiertiial Court erred imovermuline Wes 
fendant’s objection to the admission of any evidence 
in said cause for the reason that the original complaint 
did not state facts sufficient to constitute a cause of 
action. The argument and authorities cited with refer- 
ence to the first Assignment of Error applies with 
equal force to this second Assignment. 

The Third Assignment of Error, to-wit, “that the 
trial Court erred im enterme judeinent tor Plamen 
and against Defendant’ (Transcript, page 239), will 
be considered in the argument hereafter made in this 
Oy tome 

The fourth Assignment of [rror, (Transcript, pages 
230-240), that’ the trial Court erred im permite 
Plaintiff, over Defendant's objection, during the trial 
of the cause to amend his Complaint, by adding to 
paragraph 7 by interlineation the following “that in ad- 
dition to said well so located on said land of the De- 
fendant a large amount of sawdust had been accu- 
mulated from the lumber mill theretofore located on 
said land, and said sawdust was strewn and scattered 
around and upon said land and surrounding said well 
as aforesaid in large piles, and constituted and was an 
attractive and mvyitine’ place for children of tender 
years to congregate and play, and children of tender 
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years did habitually play upon the lands of said de- 
fendant, and the well or cistern herein complained of 
was located adjoining said sawdust pile so that said 
sawdust pile partially surrounded the same, and by rea- 
son of the location of said sawdust pile the lands of 
defendant attracted children thereto to play thereon 
and upon said sawdust pile surrounding said well or 
cistern’ for the reason and because said amendment 
took defendant by surprise, and changed plaintiff's 
cause of action, and contradicted the complaint as it 
originally stood without such amendment. 

According to the weight of authorities if there is an 
entire failure to state the cause of action in the orig- 
inal pleading, no amendment, so as to state a cause of 
action, 1s permissible. 

31 Cyc. 407, supported by cases in footnote 76. 

The case of Elson v. Ga. ReGo., 13 S. E. 809 holds 
that, unless, as it stands, the complaint sets forth a 
full and complete cause of action, no amendment is al- 
lowable. 

The doctrine that the courts have no power to allow 
an amendment to an existing pleading, introductive of 
a new and distinct cause of action, was upheld at Com- 
mon Law, and in a majority of the states the courts 
have held that their codes confer upon theni powers no 
greater than those existing at Common Law, and that 
they are not authorized to grant such amendments at 
any stage of the pleadings. 31 Cyc. 409-410 and cases 
in footnote 89, among which cases 1s cited Hallett vs. 
iecom 3 ida. 492, 51 Pace. 10S. 


The fifth Assignment of Error (Transcript, page 
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240) is that “the trial Court erred in permitting plain- 
tiff, over the objection of the defendant, during the 
trial, to amend his complaint by striking out of para- 
graph 8 of said complaint the following words: *Was 
open and notorious up to the time of the death of said 
Bernarr Thompson, for the reason that such amend- 
ment took defendant by surprise and eliminated from 
the complaint admissions of plaintiff of contributory 
negligence.” 

Assignment No. 5 is covered by the cases cited under 
Assignment No. 4. 

The sixth Assignment of Error (Transcript, pages 
240-241) is that: “The trial Court erred in overruling 
and denying defendant's motion for a non-suit, made 
herein at the close of the testimony, because the Plain- 
tiff failed to prove a sufficient case for the jury, said 
motion having been made under the provisions of Sec- 
tion 4354 of the Revised Codes of the State of Idaho, 
which is as follows: 

‘Section 4354. An action may be dismissed or a 
judgment of nonsuit entered in the following cases: 

‘1. By the plamwif himself at any time before mire 
trial upon the payment of costs; provided, a counter- 
claim has not been made or affirmative relief sought 
by the cross-complaint or answer of defendant. Ifa 
provisional remedy has been allowed, the undertaking 
must thereupon be delivered by the clerk to the defend- 
ant, who may have his action thereon; 

‘2. By either party upon the written consent sof 
either ; 

‘3. “ey the Court when the plaintit tails tomappedr 
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on the trial, and the defendant appears and asks for a 
disissal ; 

‘4. By the Court when, upon the trial and before the 
final submission of the case, the plaintiff abandons it; 

‘5. By the Court upon motion of the defendant when, 
upon the trial, the plaintiff fails to prove a sufficient 
case for the jury. The dismissal mentioned in the first 
two subdivisions is made by an entry in the clerk’s reg- 
ister. Judgment may thereupon be entered accord- 
ingly.” ’ 

lO ommall thegewdence, the plamtiti tailed to prowe 
a sufficient case for the jury, in the following par- 
ticulars: 

A. The evidence failed to prove that for some or 
any tie prior to June Ist, 1911, defendanteommned, 
operated or maintained a sawmilling or woodworking 
plant consisting of buildings, machinery, appurtenances 
or appliances, located or situated upon its lands in the 
City or St.eMlaries, Idaho, or as a part of said plant, 
defendant caused to be excavated or dug a certain cis- 
tern or well which was used by defendant for the stor- 
age of water to be used in operating said milling plant, 
or for any other purpose or at all. 

B. The evidence wholly fails to show that some 
Monthisrer alse tite prior to the first day of June, 191s 
defendant caused all or any of said buildings, machin- 
ery or appliances to be moved off of said lands, or 
carelessly or negligently failed to fill up or cover up 
said alleged cistern, well or excavation, or carelessly, 
negligently or recklessly permitted the same to remain 
Openeup to or including thé time that said Bernarr 


Thompson was drowned. 
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C. The testimony fails to prove and does not prove 
that on fune Ist; 191} ‘or at any other tines aainile 
said Bernarr Thompson, in company with other chil- 
dren, was playing upon said premises close to or in 
the immediate vicinity or said alleged well or cistern, 
he accidentally or inadvertently fell into said well or 
cistern and was drowned, but, on the contrarv, the 
testimony shows that the said Bernarr Thompson, with 
another boy by the name of Russell C. Moore, did not 
go to said pool, well or cistern intentionally or by rea- 
son of the attractiveness of the sawdust pile near the 
same, but aimlessly stopped thereat while wandering 
through the hills and woods, took off their clothes 
and went in bathing or swimming, and, while doing so, 
got beyond their depth and were drowned. 

D. The evidence is insufficient to show and does 
not show that either the pool, sink, cistern or well or 
the sawdust pile, mentioned in the complaint or testified 
to by the witnesses, attracted the said Bernarr Thomp- 
son to the premises where he was drowned, but on the 
contrary, he, the said Bernarr Thompson, in wandering 
through the woods and hills with two other boys, passed 
near said pool and deliberately and of his own volition 
went 1n swimming or bathing and was drowned. 

E. That the complaint and testimony in this case 
show that the plaintiff was guilty of contributory neg- 
ligence in permitting his son to visit and play in and 
about said sawdust pile, pool, hole, well or cistern. 

F. That the testimony wholly fails to prove or show 
that the alleged sawdust pile, pool, hole, cistern or well 


was attractive or inviting to children, but, on the con- 
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trary, said sawdust pile was discolored, blackened and 
honey-combed with having been on fire, and was un- 
inviting and unattractive. 

G. That the testimony wholly fails to show that 
the alleged attractive or inviting condition of said saw- 
dust pile, pool, hole, cistern, or well was the prox- 
imate cause of the death of said Bernarr Thompson. 

it. That the testimony fails to show that the said 
Bernarr Thompson met his death by or through any 
negligence or carelessness on the part of the defendant. 

I. The sworn complaint shows upon the face thereof 
that if said premises were dangerous, the dangerous 
and unsafe condition thereof was open and notorious 
and must necessarily have been known to plaintiff, and 
that plaintiff was guilty of contributory negligence 
because he did not prevent the said Bernarr Thompson 
from visiting the same and because he allowed him to 
visit or frequent the same.” (Transcript, pages 241- 
243): 

The seventh Assignment of Error (Transcript, pages 
243-244) is that “the trial Court erred in overruling 
the motion for a nonsuit renewed by defendant at the 
close of all of the testimony and upon the same grounds 
that the original motion for a nonsuit was made, and 
also in overruling defendant's motion for a directed 
verdict for defendant upon the same and additional 
grounds at the close of the whole testimony, because 
in addition to the grounds and reasons hereinbefore 
specified, the evidence was insufficient to warrant a 
recovers, bywplaintiif of anyssum whatever. 

That said evidence was insufficient in the following 


patirenlars : 
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| A. The testimony, shows PAT the hole, well Ok Cis= 


Itern in which said Bernarr Thompson was drowned 


was not dug or made by defendant, but was made by 


ate eretaeceeee 


‘Schiidt Brothers, independent contractors, and that at 


i time the same were dug, Schmidt Brothers, = 
eet ee were Beata upon the | premises 
where said Bernarr Thompson was drowned, a saw- 
mill plant of their own, and that the defendant had no 
interest or ownership in the plant and did not par- 
ticipate in the operation thereof, and took no part in 


digging, making or maintaining said hole, meister or 


‘well, and had no knowledge of the existence thereof. 

B. The evidence shows that defendant never did 
own or operate any kind of sawmill or woodworking 
plant or any other kind of plant upon the premises 
where said Bernarr Thompson was drowned, and, 
upon ceasing to operate their plant upon said premises 
said Schmidt Brothers removed the same and _ their 
buildings therefrom and securely covered said hole, 
well or cistern, and that the said covering of the same 
was removed without the knowledge, fault or neg- 
ligence of the defendant, and by a person or persons 
unknown.” 

The eighth Assignment of Error (Transcript, pages 
245-247) is that “the evidence is insufficient to war- 
rant or justify a verdict or judgment in any sum what- 
ever for the reasons stated in Assignments VI and VT, 
and further in the following: 

(a) The evidence is insufficient to prove and fails 
to prove that the sawdust pile or hole, cistern, well or 
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Sink orecither of them, was inviting oreattractive to 
children and particularly to said Bernarr Thompson. 

(b) The testimony is insufficient to prove and fails 
to prove that the deceased was attracted to the premises 
by reason of the sawdust pile or the hole, well or cis- 
icmebuteonstheycontram, shows that he, with other 
boys, was rambling through the hills and the woods, 
and casually and aimlessly came upon said premises 
and stopped thereat without any preconceived intention 
or purpose of visiting the same. 

(c) The evidence is insufficient to prove and fails 
to prove that said hole, well or cistern was made or 
dug by the defendant or that said sawdust pile was left 
by the defendant, or that the said defendant at any time 
owned or operated a sawmill plant or other plant upon 
the premises. 

(qd) Wee testiinonmy is insuffierent® to prove and 
fails to prove that while visiting or walking in. upon 
or about the premises, the said Bernarr Thompson 
accidentally fell in any hole, sink, well or cistern there- 
on, but, on the contrary, shows that after going upon 
said premises without any prearranged purpose or in- 
tent so to do, he first took off his shoes and stockings, 
and with the other boys, waded about in the water in 
said alleged pool, sink, or well, and after wading about 
in the water awlule, he and another boy, by the naire 
of Moore, took off their clothes and commenced to 
bathe or swim in said hole, sink or pool, and got be- 
vond his depth and was drowned. 

(e) The testimony is insufficient to show and fails 


to show that said alleged hole, sink, pool, cistern or well 
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was not properly or securely closed up at the time that 
Schnudt Brothers abandoned the premises and moved 
therefrom their plant and other property, but, on the 
contrary, shows that upon abandoning the premises 
said Schnudt Brothers securely covered over and fast- 
ened a toy, upon said sink, pool, hole, cistern or well 
and that thereafter and unknown to said Schmidt 
Bros., some persons uncovered the same, without any 
fault of Schmidt Brothers, and unknown to the defend- 
ant and without any negligence whatever on the part 
of the defendant. 

(f) The testimony is insufficient to show and fails 
to show that the attractive or inviting condition of the 
sawdust pile, hole, sink, pool, well or cistern, mentioned 
in the complaint herein, was the proximate cause of 
the death of said Bernarr Thompson. 

(g) The testimony shows that plaintiff was guilty 
of such contributory negligence in permitting the said 
Bernarr Thompson to visit and frequent said premises 
as should and ought to preclude him from recovering 
in this action. 

(h) The testimony is insufficient to show and fails 
to show that the defendant participated in the operation 
of said sawmill plant or had any interest therein, or 
that it dug or participated in the digging of the said 
hole, sink, well, pool,"or cistém, or niaintainediaiite 
same, or that it left the sawdust pile upon said premises, 
but, on the contrary, shows that said Schmidt Brothers 
held said premises under a contract from defendant; 
were operating said sawnulling and woodworking plant 


as independent contractors, dug and made said _ hole, 
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sink, pool, cistern or well, leaving upon said premises 
said sawdust pile, and before vacating the premises, 
securely covered said hole, sink, pool, cistern or well. 

(1) The testimony is insufficient to show and does 
not show or prove any carelessness or negligence on 
the part of the defendant whatever.” 

Separate and apart from the contributory negligence 
of the Defendant in Error in allowing his minor son to 
frequent the place where he was drowned, the main 
point is that the locality and the place where Defendant 
in Error’s minor son was drowned was not of such 
eharacter as to render it attractive to clildren of ten- 
der years, and to induce them to frequent the locality 
at or near the pool, hole, or cistern, where Defendant 
in Error’s minor son was drowned. 

The “attractive nuisance’ theory upon which this 
action was finally disposed of, after the amendments 
to the complaint were allowed, is based upon the ground 
that the nuisance is attractive to young children, and 
that a land owner who permits such an attractive nuis- 
ance to remain upon his premises is liable for any in- 
jury which may be caused to children by coming in 
contact with such nuisance. The familiar illustration 
is that ort the railroad turntable. It is well settled. 
however, that the doctrine of the “Turntable Cases” 
will not be extended: 

O@tireevs. Quarry Cop %ePac. 955 (VWash.) 

ifatris vs. Cowles, SO0°Pac 337 (Wash.) 

ineeurtis vs. Quarry Conipany, Supra, the Defend- 
ant maintained a quarry power house on its premises, 


and there was nothing about the premises, or machin- 
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ery, alluring or attractive to children, or tending to 
invite them thither. A child six years of age went 
into the power house of his own volition. The engi- 
neer in charge drove him and his older brother from 
the engine room, whereupon they went to the power 
room, where two boys in defendant's employ were oper- 
ating levers, by which rock was raised from a quarry. 
These minor employes requested Plaintiff's brother to 
remain and blow the whistle at the close of the work. 
The Court held that the Plaintiff and his brother were 
not licensees on the prentises, but were trespassers, and 
that the Plaintiff, who was injured by slipping his foot 
through an opening in a platform, whereupon it was 
caught and injured in cog wheels thereunder, could not 
TeCOVeEr, 

The court held that it would not extend the rule laid 
down in the turn table cases though as one of general! 
applicability to other conditions, and uses this language: 

“The respondent in the case at bar had placed upon 
its premises no dangerous machinery or device, that 
was in its nature and at once particularly attractive to 
children. To hold, as a general and universal rule of 
law, that the owners of mills and factories must so con- 
struct and maintain their premises as to be reasonably 
safe for trespassers, infants or adults, regardless of 
how they may gain admission, would be destructive 
of all industry and all property rights. We are satis- 
fied, therefore, that the respondent violated no duty it 
owed to the appellant as a trespasser on its premises.” 

In the case at bar, the minor son of the Defendant in 
Error was not on the premises of the Plaintiff in Error 
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by iivitation, express or implied... Fle went there of 
his own volition. He was not attracted to the place 
by reason of the sawdust or by reason of the well or 
Cistenme Llesvitl other boys had been roaming inthe 
hills, and, about the lunch hour, came to this point and 
Wemieiiaiimem and theréaiter began wading in the 
water, and finallystook off their clothes and went in 
swimming, as boys naturally do in the warm season 
when they can find water of sufficient quantity and 
depth. 

Kauiivay ¥s. Dobbins, 40 S: W. 863 (Tex.) 

In Delaware, Jackawanna and Western Railroad 
Comijiemyers. Reich, 61 N. J. ieaw, 635, the Court beld 
that “a land owner is under no obligation to a mere 
lieemceemor trespasser, even thougl a child of tender 
years, to keep his prenivses in a safe condition; and 
such child, upon entering, assumes all risk of danger 
incident to the condition of the premises.” 

The following cases declare that no distinction exists 
between adults and infants when entering uninvited 
upon lands of another with relation to the duty which 
the owner or occupier of such lands owes to them. 

ioctewme astern R. R. Co., 64+ \. H, 220, 

IWainiels vs. New York, etc. R. R. Co., 15¢6eMlass. 349. 

meas vs. Fitchburg R.R. Go., ASN. Y. 301. 

cilittecomems. "N YovetcR: R. CoymGloNn: J. Lesa 

lnititevcase of Wheeling & Lake Erie Railroad Com- 
Manvews, Harvey, 77 Ohio State, 235, the Court lield 
tite a land owner orgocenMier of land issunder nu 
Oligo to use caré®to protect a trespasser while on 


te prenuses, and is liable-to him onlye for myury in- 
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tentionally or wantonly inflicted. An owner or oc- 
cupier of land is under no obligation to exercise care 
to make his premises safe for, or warn of danger, chil- 
dren who come upon them without license or invita- 
tion. A water company is not liable for the death of 
an infant who comes upon its premises without license 
or invitation, and, without the knowledge of the com- 
pany, falls into its reservoir and is drowned.” 

[In the following cases where the injuries were not 
sustained at a turntable, the doctrine of the Turntable 
Cases" is denied: 

iwew jJersey: Friedmanevs. Snare & Iriest Cow 71 
ING). Le. 605. 

Michigan: Ryan vs. Towar, 128 Mich. 463. 

Rhode Island: Paclino vs. MeKendall, 24 Ro 17432. 

West Virginia: Ritz vs. City of Wheeling, 45 W. 
Vaez62. Utherinohlemvs. Boge s RunsGo, 500 ae 
457. 

In the following cases in which children were in- 
jured, but not while playing with a turntable, liability 
is denied in Courts that have adopted the turntable doc- 
trine, in cases where the injuries were received at a 
turntable: 

Minnesota: 

imersoige | cteleigmeo sind. 4or, 

Twist vs. Winona etc R. R. Co. 39 Minneeret 

Haesley vs. Winona etc. R. R. Co. 46eMlinn, 233) 

Dehamtz vse City ome aul, 7st ines 

Ratte vs. Dawson, 50 Minn. 450. 

Stenlal vs. Boyd, 67 Minn. 279: 73) Minn, 53: 

Erickson vs. GaNy Ry Co. S2 8h 560) 


55 


Georgia: 

Sa-annahne ll. LWeeR, Co. vs. Beavers, 113 Gar 398. 

@.@emier vs. Brucker, 117 Ga. 451. 

Nebraska: 

Richards vs. Connell, 45 Neb. 467. 

Ci Onmlia vsreBownany 52 Neb. 293. 

Missourt: 

Overholt vs. Vieths, 93 Mo. 422. 

ieemey sys lannibal ete. RY R. Co., 126 Mo. 372. 

Witte vs. Stifel, 126 Mo. 295. 

Pwimoldeys. City of St. Louis, 152 Mo. 173. 

kansas: 

Chicago R. R. Co. vs. Bockovern, 53 Kan. 279. 

Texas: 

Doblimsevs, Missourt Kak Pe Ry. Cov, 91 Tex. 60) 

Tremnessee : 

Poster-Merbert C. Stome’Co. vs. Pueh 115 Tenn. 688, 

Washington: 

Giiievs. Northern Pac. Ry. Con29 Wash. 139 

Giiptisevs. Denino Stone Quarries; 37 Wash. 355: 

Flarris vs. Cowles, 38 Wash. 331. 

Sime trom Wheelie, etc, R. R. Co. vs. Harvey, 
Sipe ties Court says: “In thewease of Ryans. 
Towar, 128 Mich. 463, the defendant owned a small 
pump house located upon ground owned by a_ rail- 
road company. In the house was a small, overshot 
water-wheel. The plaintiff, a girl about twelve or 
thirteen years of age, was in the habit of passing this 
pumphouse on the way to school with her brothers 
and sisters, going across lots through the field, because 


it was nearer. [or some time previous to the time of 
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the accident, a hole existed in theystome wallworsune 
house inclosing the wheel, through which childre: 
went to play on the wheel. On the day in question, 
the brothers of plaintiff, on the way from school, 
crawled through this hole, and, mounting the wheel, 
were able by their weight to turn the wheel part way 
around and back. A younger sister, aged eight vears, 
got caught between the wheel and the wheel pit. The 
plaintiff heard her screams, and went through the hole 
to her succor, and aided in rescuing her, and was her- 
Selt injured. In the opinion, Hooker |., atter review. 
ing a number of turntable cases says: “Here sweshave 
the doctrine of the turntable cases carried to its nat- 
ural and logical result. We have only to add that every 
man who leaves a wheelbarrow, or a lawn mower or a 
spade upon his lawn; a rake with its sharp teeth point- 
ing upward, upon the ground or leaning against a 
fence; a bed of mortar prepared for use in his new 
house; a wagon in his barn yard, upon which children 
may climb, and from which they may fall; or avho 
turns in his lot a kicking horse or a cow with calf— 
does so at the risk of having the question of his neg- 
ligence left to a sympathetic jury. How far does the 
rule go? Must his barn door, and the usual apertures 
through which the accumulations of the stables are 
thrown, he kept locked and fastened, lest twelve-year- 
old boys get in and be hurt by the animals, or by 
climbing into the haymow and falling from beams? 
May a man keep a ladder, or a grindstone, or a scythe, 
or a plow, or a reaper, without danger of being called 
upon to reward trespassing children, whose parents 
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owe and may be presumed to perform the duty of re- 
strait? Does the new rule go still further, and make 
it necessary for a man to fence his gravel pit or 
quarry? And, if so, will an ordinary fence do, in view 
of the known propensity and ability of boys to climb 
fences? Can aman nowadays safely own a small lake 
or fish pond, and must he guard ravines and precipices 
upon his land?’ ”’ 

Further on the point that the doctrine of the *’Turn- 
table Cases” will not be extended, see: 

Matelieck vs. Klute, 113.8. W. 654. 

Surcilleyevc, Kio Grande Ry, 98 Pac. 311 (Utah), 

As to ponds or reservoirs, the weight of authority 
is that they are not to be classed with “turntables,” 
and that the owner of premises on which a pond or 
reservoir is situated is under no obligation to keep 
the premises guarded against the trespasses of chil- 
dren: 

29 Cyc., 464, citing cases from California, Illinois, 
Minnesota, Missouri, Nebraska, Pennsylvania, Texas, 
Wisconsin, and the Federal case of NIcCabe vs. Amer- 
ieamm Wee@lene@o,. 124 Fed. 283, s. c. 65» CwC. A. 59. 

The sawdust and the well, cistern, hole or pond, in 
the case at bar was not near any traveled street, or 
highway, or frequented path or trail. 

In order to render the land owner liable for injuries 
occasioned by a pond or excavation, the pond or ex- 
cavation, must substantially join the highway so that 
one making a false step, or affected by sudden giddi- 
ness, might be thrown within the pond and excavation. 

@lamlc vs.eRichniond, 5 Se Te. 371 (Va.) 
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Where a child six years of age walked on a wall 
along the street and fell into a pit, the land owner was 
absolved from liability. 

In the case of Talty vs. City, 60 N. W. 519 (lowa), 
a child was injured while digging sand, by a bank cav- 
ing in upon him, and there was no liability. 

In Clark vs. Mianchester, 62 NewH. 57/7, a childetoun 
years old was drowned in a reservoir that had once 
been used by the city, but had been abandoned, the 
fence had been removed, though a portion of the reser- 
voir yet had water in it, and there was a field near by 
where ball playing and other games were indulged in 
by children, and children were accustomed to play there. 
The child while passing along a path at the reservoir 
fell into it, and was drowned, and there was no lia- 
bility. 

In the case of Grindley vs. McKechnie, 40 N. E. 
76+ (\lass.) where a child went through an opening 
in a fence along a path and fell into a sewer owned 
by the City there was no lability. 

In the case of Ratte vs. Dawson, 52 N. W965, a 
child of three years, playing in a pit, in an unguarded 
vacant lot, was killed by caving of a bank. In this 
case children were attracted by the bank, and were ac- 
customed to play there, but there was no liability. 

In Habintasvs. Twin City Electric Co. 113 
586, a little girl, nine years of age, while crossing the 
uninclosed lands of the defendant fell into a ditch filled 
with hot water, and there was no liability. 

In the case of Moran vs. Pullman Palace Car Co., 36 
5S. Wi 659 (Mo.),; thesGourt held@iiat a city sprapenn, 
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owner, on whose lot surface water had collected so 
as to form a pond in an excavation, is not lable, by 
reason of his failure to protect the pond by fences, for 
the death of a child while bathing in the pond without 
permission or invitation from the lot owner.” 

In the report of this case is a plat or diagram of 
the pond and surrounding streets, which shows that 
the pond was surrounded on all sides by streets, on the 
north by Bernard Street, on the south by Scott Ave- 
nue, on the east by Montrose Avenue, on the west by 
Cardinal Avenue, and showing also a path extending 
from Bernard Street to Cardinal Avenue, running im- 
mediately along the side and end of the pond. The 
pond was from three feet deep to fifteen feet deep, and, 
it appears from the decision, that for a number of years, 
boys in the vicinity and neighborhood of the pond had 
been accustomed at all hours during the day to bathe 
in it. The parents of the boy who was drowned lived 
about a mile from the pond and allowed him full liberty 
to play with other boys on the streets. The gravamen 
of the action was that the pond was attractive to chil- 
dren who were accustomed to bathe therein; that it 
was a dangerous place by reason of the deep hole 
therein; that Defendant knew or might have known of 
the danger of the place to children, and that they 
were in the habit of bathing in the pond; that defend- 
ant negligently permitted the pond to be frequented by 
children; to remain unguarded and unfenced, neglected 
to fill said excavation, and to fence the same as re- 
quired by City Ordinance, but the Court held that 
there was no liability. 
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This case approves the case of Overholt vs. Veiths, 
6S. W. 74 (Mo.), in which a boy eight years of age 
was drowned in a pond on a lot in the City of St. 
Louis, and the Court held that there was no liability. 

See alsommCharlebors vs. Railre@ad@Co. OleMichia 

Mutphy vs" Citysen Brooklynwlls N57 5: 

Sterger vs. in SreRlen, 132 Nee VY 6109 

Greene vs. linton 2/7 Me Y. Supp. 32) 

© Contior vs. Nailroad*Co, 44" Ea, Ain, 350) 

Benson vs. lraction “Co, 26rily O73e Nias 

Mergenthaler vs. Kirby, 28 Atl. 1065 ( Md.) 

McGuiness vs. Butler 34 N. E. 259 (Mass.) 

The case of Overholt vs. Veith, supra, has been re- 
cently approved in the case of Witte’ vs. Stifel, 126 Mo. 
295) Barney vse Railroad, 126eNlio.9872. 

Im the case of Peters vs. Bowman, 47 Paces 
(Cal.), where a boy eleven years of age was drowned 
in a pond on a city lot, there was no liability, the 
Court saying: 

“One who allows surface water to accumulate in a 
pond on his land, without fencing or inclosing the 
saine, is not liable for the death of a trespassing infant 
who was drowned therein.” 

On rehearing, 47 Pac. 598, the Court, speaking 
through Chief Justice Beatty, uses the following 
language: 

“A turntable is not only a danger specially created 
by the act of the owner, but it is a danger of a differ- 
ent kind to those which exist in the order of nature. 
A pond, although artificially created, is in nowise dif- 
ferent from those natural ponds and streams, which ex- 
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ist everywhere, and which involve the same dangers 
and present the same appearance and the same attrac- 
tions to children. A turntable can be rendered abso- 
lutely safe, without destroying or materially impairing 
its usefulness, by simply locking it. A pond cannot be 
rendered inaccessible to boys by any ordinary means 
Certainly no ordinary fence around the lot upon which 
a pond is situated would answer the purpose; and. 
themetore, to make it safe, it smust either be filledwor 
drained, or, in other words, destroyed. But ponds 
are always useful, and often necessary, and where they 
do not exist naturally must be created, in order to 
store water for stock and domestic purposes, irrigation, 
Clete Westo holdgthat every owner of a pondyor 
reservoir 1s liable in damages for any child that comes 
uninvited upon his premises and happens to fall in the 
water and drown? If so, then upon the same prin- 
ciple must the owner of a fruit tree be held liable for 
the death or injury of a child, who, attracted by the 
feninemelimbs into the branchespandmtalls ont, But 
this, we imagine, is an absurdity for which no one 
would contend, and it proves that the rule of the 
Vittiabie Cases’ does not rest ipon Wt principle so 
broad, and of such rigid application as Counsel sup- 
posceece” * * In the Tilinois case, City of eRekitagxes 
McMahon, 154 Hl. 141, cited by Counsel, the City of 
Pekin was held to have been culpable in excavating a 
deep pit within the city limits, which afterwards filled 
up with water.” 

hime case.ot Richards*vs. Cornell, G3 \. SWERO15 


(Neb.) liability was denied for the drowning of an 
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infant child in a pond on land in the vicinity of a 
public school, the Court saying: 

“The owner of a vacant lot, upon which is situated 
a pond of water or dangerous excavation, is not re- 
quired to fence it, or otherwise insure the safety of 
strangers, old or young, who may resort to said 
premises, not by invitation, express or implied, but for 
the purpose of amusement, or from motives of 
curiosity.” 

In this case “the plaintiff's intestate, a boy of ten 
years of age, who was accustomed to play in and about 
a pond of water on a vacant lot, the property of de- 
fendants, fell from a section of wooden sidewalk, which 
he was using as a raft on said pond, and was 
drowned.” The Court held, “that the defendants are 
not liable for damage, and their demurrer to the petition 
or complaint was properly sustained.” 

The Court cited, among other authorities, the follow- 
ing: 

Klix os. Nieniane6S Wyis.e2/ 1. 

Gillespie vs. McGowan, 100 Pa. St. 144. 

Picrce vs. Wintcombeteevit, 127, 

MeEachern vs. Railroad Company, 150 Mass. 515. 

Gay vs. Railway Co., 159 Mass. 238. 

Beck vs. Carter, Goa e233" 

Cooley on Torts, 606. 

Shearman & Redfield on Negligence, Sec. 505. 

In tlremeasever Marereaves vs: Deacon, 25° Vichems 
where a child fell into an uncovered cistern and was 
drowned, liability was denied, the Court, speaking 
through Justice Campbell, concurred in by Chief Jus- 
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tice Christiancy and Justice Cooley, in an elaborate 
opinion, citing many cases, among other things, says: 

“Cases are quite numerous in which the same ques- 
tions have arisen which arise in this case, and we have 
found none which hold that an accident from negli- 
Semee, On pimvategpremises, can be made the ground of 
damages, unless the party injured has been induced to 
come by personal invitation, or by employment which 
brings him there, or by resorting there as a place of 
business, or of general resort held out as open to cus- 
tomers or others whose lawful occasions may lead 
them to visit there. We have found no support for 
any rule which would protect those who go where they 
are not invited, but merely with express or tacit per- 
mission, from curiosity or motives of private conven- 
lence, 1n no way connected with business or other rela- 
tions with the occupant. 

“We express no opinion concerning cases where 
the nature of the business is such as to present peculiar 
attraction to children beyond other kinds of occupation. 
A person incurs no duties towards persons by not 
warning or driving them from his premises, and they 
go there, if mere volunteers, and without invitation, 
at their own risk. Counsel cited many authorities on 
the argument, which were in point. It will suffice to 
refer to a few of the decisions bearing most directly 
on such a case as the present.” 

In the case of Gillespie vs. McGowan, 45 Am. Rep. 
365 (Pa.) liability was denied in a case where a child 
eight years of age fell into an abandoned and un- 


guarded cistern or well, the Court saying: 
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“Defendant owned an abandoned and uninclosed 
brickyard, with an open and unguarded but plainly vis- 
ible well in it, about eighty feet from the nearest high- 
way. The public were accustomed to cross the yard, 
but the paths were somewhat distant from the well. 
The nearest dwelling house was three hundred yards 
distant. The lot was a common place of resort for 
children and adults. A boy eight vears old was found 
drowned in the well, having evidently been fishing in 
it by daylight. Held that no action would lie.” 

The Court further said: “The well-established prin- 
ciple in such cases is that ‘where an excavation is made 
adjoining a public way so that a person walking on it 
might, by making a false step, or being affected with 
sudden giddiness, fall into it, it is reasonable that the 
person making such excavation should be lable for the 
consequences. But when the excavation is made at 
some distance from the way and the person falling into 
it would be a trespasser upon the defendant's land be- 
fore he reached it, the case seems to be different.’ ”’ 

Graniielt vs) Vauirst) OM INorlis, 74. Ss. C27 Aunimecm 
684. 

Mendecastle vss South Vorkslire Ry Con Serine 
Nao7 

flounsellevs, Smyth, 7G Bb, @Y, 5S.) 7313 

Knight vs. Abert, 6 Barr. 472. 

Phila. & Reading Railroad vs. Hummell, 8 Wright 
S78: 

GillistomiecrimeenGor oem b omelae 

Gauleereeailnoadi@ ome Sar ene ste 30c: 

Duff ys. Alleghany ValleysRo Co. 9 W.NeG@aats? 
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The Court, in the case of Gillespie vs. McGowan, 
further says: “It 1s settled by abundant authority that 
tomenaplea Sirespasser to recover for an injury he 
must do more than to show negligence. It must ap- 
pear there was a wanton or intentional injury inflicted 
upon him by the the owner.” 

See Gillis vs. Railroad Company, Supra, where the 
subject is fully discussed. 

Seettz use faaron Water Works ou. 122 Ant St. 
Rew 522 (Ohio), 

See also: Vol. 3-Am: Dies (Meglgence) Sec. 39. 

Reidel vs. Railroad, 177 Fed. Rep. 374, is an elabo- 
tau case. dn that case the children came to themnight 
of Way, on each side of which was a fence, and a gate 
opening through the fence. They saw some flowers on 
the opposite side and opened the gate, and in attempt- 
ing to cross the tracks, one of them was injured by 
reason of being shocked by the third rail. The follaw- 
ing is an extract from Judge Gray's opinion: 

“There is nothing in the record to bring this case 
within the ratio decidendi of the so-called *turn-table’ 
cases, and other cases decided on the same principle, 
tom@imieh the plaintiff refers. In the present case, the 
railroad property was guarded by a statutory fence, 
and the gate through which the plaintiff and his com- 
panion entered upon the railroad premises was fastened 
with a bolt, which had been withdrawn by them. There 
is no evidence that there was anything to allure or 
entice children to go upon the railroad premises at 
the place where the accident occured, and none that 


children had ever been in the habit of entering upon 
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the railroad premises through this gate, or otherwise, 
for play or amusement, or for any other purposes. 
The motive of the children in attempting to cross the 
railroad, as testified by the children themselves, was to 
gather flowers growing on the other side of the railroad 
property. The present case, therefore, differs obviously 
from the cases referred to, the decisions in them being 
founded upon the maintenance of a dangerous appli- 
ance or object on the owner's premises which pre- 
sented enticement and allurement to children and to 
which they were in the habit of resorting, to the 
knowledge of the defendant. There was thus an 
implied invitation or license to the children to enter 
upon the premises, by reason of which they were 
divested of the character of trespassers, and there 
was imposed upon the defendants the duty of exer- 
cising reasonable care for their protection. Railroad 
Company v. Stout, 17 Wall 657, 21 1. Ed, /45-s3inaie 
w lriest Go. vs. Friediamn, 100 Fed. OF" Cae 
369: Cooke vs. Midland Great West. Ry. of Ireland, 
eee pp. Cas. 00M Pt, 222m 

However deplorable these cases may be, we cannot, 
in order to remedy them, disregard those well settled 
principles which have heretofore regulated and limited 
the restraint imposed upon landowners in the use 
of their own premises. If the comparatively recent use 
of the third rail has developed dangers to the public 
at large hitherto unknown, the Legislature of the 
State may feel called upon to exercise its undoubted 
police power, by imposing upon the users of these 
instrumentalities such precautions in their use as 
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will measurably afford protection to those coming 
within their danger. The judgment below is affirmed.” 

See also McCabe vs. American Woolen Co., 124 
HeieZeemscuoseC En A. 59. 

Tamthe case of Hox vs: Warner-Quinlan Asphalt 
Gor decidede by tire New" York Court of Appeals, in 
january 1 Ol2eand reportedein 204eNeceY. 2407s. ««. 
o7 es E.aeepe toeand also im Auserican Annotated 
Ore (OS, C745. Wher@onmr of Appeals, reversing 
thesN. ¥. App. Diw, held as follows: 

“Where a corporation owning land neither dedi- 
cated a path thereon to the public use nor extended 
any invitation for its use by the public, any liability 
to a person injured while using it to walk from one 
Streemeto another is» thateofwa landowner to @ barre 
licensee. 

“An owner or occupier of land not chargeable 
with affirmative negligence is liable only for intentional 
or wanton injury to a licensee. 

“Where a person injured while crossing a tract of 
land by falling into an excavation is a mere licensee, 
and on a dark night, with knowledge that there is 
an excavation close to the path, takes no precaution 
against falling into it, there is no ground for a 
recovery from the landowner for injuries thereby sus- 
tained’ 

The Court, in its opinion, says: 

“There was no evidence of any invitation to the 
public to travel over the diagonal route across the 
defendant's land, which they used for convenience 
@eeechiort cut froin onewstreet to another. It had 
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never been dedicated to the public ‘use or worked by 
the highway authorities. All that can be said in 
plaintiff's behalf on this branch of the case is that 
the defendant did not forbid or in any manner inter- 
fere with public travel over it. Under these circuin- 
stances the plaintiff went upon the defendant's land 
as a bare licensee at best: and the measure of the 
defendant's obligations to him was that of a land- 
owner to such a licensee. 

“The extent of this obligation was accurately stated 
and fully considered by Judge Gray in Cusick v. 
/Wdains (115. NeW. 55, 21 Ne E wemee2 Aine Star 
772. See cases therein cited.) ‘The principle is now 
well settled by repeated adjudications, in this country 
and in England, that where a person goes upon the 
premises of another without invitation, but, simply 
as a bare licensee, and the owner of the property, 
passively, acquiesces in his coming, if any injury 
is sustained by reason of a mere defect in the 
preniises, the owner is not liable for negligence: for 
such person has taken all the risk upon himself.’ ” 

In the case at bar, the minor son of Defendant in 
Error was not even a bare licensee, he had been, on 
more than one occasion, ordered away from the saw- 
dust pile. 

In Bottum Administrator vs. Hawks, 84 Vt. 370; 
s.c. 79 Atl. 858, the Court held: 

‘An owner owes no duty to trespassers or licensees 
whether they be adults or children to keep premises 
in proper condition. We feel safe in asserting, that 
in the absence of the elements of ‘attractive’ dangers 
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and knowledge, actual or implied, of the presence 
of the child, the tender years of a technical trespasser, 
or licensee, will not raise a legal duty on the part 
ofethe land owner, where none otherwise exists.’ 

Briefly reviewing the facts, it appears from the 
evidence “that thes boys drowned was about eight 
Weatswoiwiee, that hisefather, the Defendant» Error, 
knew or must have known of the existence of the 
sawdust pile and of the spring or stream that fed 
the pool or pond, and that a quantity of sawdust 
Sitmtedeas it was, would frony the very nature of 
things, clog and dam this spring or stream, and 
thereby create a pool or pond or hole of water deeper 
than the water leading to or surrounding it; that 
Defendant in Error must have known that the saw- 
dust was on fire, burning slowly but constantly, and 
that this slow-burning fire, eating persistently through 
the sawdust, would undermine and cause it to be- 
come full of holes or small caves, thereby becoming 
more or less dangerous. (Transcript, pages 108-125- 
132-136-198). 

That this fire assumed such proportions that the 
inhabitants of the City of St. Maries became alarmed 
leeimetive fre reach and destroy theecity, andethe em- 
ployes of the Plaintiff in Error, working in conjunc- 
tion with the Police and Fire Department of the City, 
using the City fire equipment, attempted to extinguish 
the fire. (Transcript. pages 205-206). 

(ire Defendant in Error must have lot that 
thee children played therey attracted, we contend, by 


HieeeOniiionseasea playvecround ratler than by the 
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accumulated sawdust. (Transcript, pages 1i2," 120: 
123, 12eP Tse)" 

The children did not play back of the sawdust pile, 
that is, between the sawdust pile and the mountains, 
but on the sawdust pile nearest the City. (Transcript, 
page 127). The pool of water was on the side of 
the sawdust nearest to the mountains, and not on 
the side next to the Citv (Transcript, page 127), 
and there is no proof that up to the dav of the 
accident children were seen on the side of the saw- 
dust next to the mountains. 

If said premises were dangerous, then Defendant 
in Error must have had knowledge of such danger, 
for, in his verified original Complaint, he alleges: 
“that the dangerous condition of said premises and 
the danger of small cnildren falling in the said well, 
or cistern, and becoming drowned, and the habitual 
use of said premises by said Bernarr Thompson and 
other companions and children of tender years was 
open and notorious up to the time of the death of 
said Bernarr Thompson, and was well known to said 
defendar’, but on account of the tender years of 
said Bernarr Thompson he did not know or appreciate 
the dangerous conditions of said premises.” (Tran 
script, page 4). 

If the dangerous condition of the premises and 
the habitual use thereof by Bernarr Thompson was 
open and notorious and well known to Plaintiff in 

rror, then these facts were equally well known to 
the Defendant in Error, and it was his duty to pro- 
tect his young boy from habitually frequenting premises 


so dangerous. 
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As alleged by the Amended Complaint, sworn to 
by the Defendant in Error, its dangerous character 
must have been known to the Defendant in Error, 
and it was his duty as the father of a young boy 
to know whatssort of a place his son, of tender 
years, was accustomed to daily frequent, and to 
exercise such parental care and protection as would 
shield the boy from known danger. That the sawdust 
was not a nuisance per se is plain. It was created 
and deposited there as one of the results of legitimate 
business: it was not located in the City limits: it 
was not near any travelled highway, strect or alley; 
it obstructed nobody's view; it did not pollute the air; 
it was located on the unoccupied lands of the Plaintiff 
in Error; it was comparatively remote from any human 
habitation and it was in nobody's way. (Transcript, 
pages 56, 80). 

It was not a thing of beauty; blackened by fire, 
discolored by rain and snow, wind and sun, decom- 
posed by time and these several agencies, it was 
penne stom repel, rather than attract. ( Transeript, 
pages 108, 198). 

In itself, it was not dangerous to touch or handle, 
as is a piece of machinery. The pond of water, 
in itself, was no more dangerous than any pool, pond, 
spring or hole, natural or artificial, to be found in 
streams or bodies of water all over the country. It 
was mot attractive, on the contrary, it was muddy, 
covered more or less with scum, surrounded, not by 
green grass or bright-hued flowers, nor shaded by 


trees of verdant foliage, but surrounded by this black, 
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discolored, decaying sawdust. (Transcript, pages 59, 
ROS Aes oe 

The accumulated sawdust, if a nuisance, was not 
an attractive nuisance; the pond or pool of water ar 
a nuisance, was not an attractive nuisance. (Tran- 
Script, paces, 9M 10S 917, 126, WG). 

Suppose, instead of sawdust, the whole premis:s 
had been a verdant plain in which green trees and 
bright flowers grew and song birds made music, and 
in the midst a deep spring bubbled or a crystal pool 
smiled in the sunlight and temptingly inviting boys 
to yield to natures instinct and to bathe and play 
and attempt to swim therem: would the owner of 
the prenuses be se@mpelled to fence, or ewer or 
destroy such spring or pool by filling it with dirt or 
stone, to prevent children from falling in and drown- 
ing? If so, there could be no protection to any 
property holder. The boys were not attracted by 
the sawdust the day the accident happened. They 
went to the hills to play “cowboy” and “lumberjack,” 
and after wandering around for some hours, came 
to the water and waded in and then went in swimming. 
(Transcript, pages 85, 86). 

They would have done the same thing had it been 
a natural pool or pond in this or any stream or an 
artificial pond, wherever situated. The pool, according 
to positive evidence, attempted to be contradicted by 
merely negative testimony, was curbed with solid two 
inch upright planking, and the top or surface was cov- 
ered with like plank, natled down with spikes and 
securely fastened to the curbing, and so remained 
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Covered aap to the month of May before thesaccident 
happened in the following June. (Transcript, pages 
TEe1O2, 190). 

The Defendant in Error was guilty of contributory 
neshieence lhe weiimif in Error was not guilty 
of any eghetice. On the contrary, it appears from 
the evidence, without contradiction, that the Thomp- 
son boy and other children had been driven away 
fram the sawdust, not from the water, on at least 
two different occasions, by the employes of the Plain- 
it sine error (‘lranscripimmpaccs = 10S, 200, 204), 
and these employes ordered the boy away, not because 
they were playing at or near the pool of water, but 
because they were playing in the sawdust, which was 
then on fire and which was full of holes and small 
caves and undermined in such way that it was Hable 
to fall and bury children beneath it. 

As has been suggested by more than one court, 
it 18 impossible to fence pools or ponds against boys. 
The only thing that could be done would be to 
securely cover the ponds or pools or fill them entirely, 
and na property owner 1s required to do this, unless, 
perhaps, the pond or pool is situated so near to a 
travelled highway, street or alley, that any person 
passing along would be seized with giddiness, or by 
making a false step would be thrown into the water. 

The evidence in this case shows that the nearest 
sireet or highway was about 300 fect distant from 
iene! Of water. (Transcript, pages 56 2222). 

That the nearest inhabited house was about one 


hundred yards distant. (Transcript, page 80). And 


74 


there was no public travelled street, highway, alley or 
path anywhere near this pool. 

Plaintiff in Error respectfully submits that the 
evidence clearly shows not only that Defendant in 
Error was guilty of contributory negligence, but 
there is no evidence supporting the charge that Plain- 
tiff in Error owed any duty to the minor son of 
Defendant in Error, or to any other persons who 
nught go upon said lands and premises, and there 
is no proof that Defendant in Error was guilty of 
negligence, or that the death of said minor child was 
caused by the negligence of the Plaintiff in Error, 
and Defendant in Error is not entitled to recover. 

Respectfully submitted, 
MCFARLAND & McPARLAND, 
Coeur d'Alene, Idaho, 
GA Seal. Vis 
Spirit Lake, Idaho, 
Attorneys for Plaintiff in Error. 
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United States 


GCirrutt Court of Appeals 


Hor the Ninth Circuit 


COEUR D’ALENE LUMBER COM- 
PANY, a Corporation, 
Plaintiff in Error, 
VS. 


O. J. THOMPSON, 


Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


The statement of the case as contained in the brief 
of plaintiff in error, while somewhat extensive, dis- 
closes a situation extremely favorable to the contention 
of plaintiff in error, but is so lacking in fairness that 
we are constrained to invite your honors’ attention 
to the true state of facts as revealed by an impartial 
recital of the condition actually existing, to the end 
that your honors may enter upon a consideration of 
this case with a correct understanding of the issues. 


2 
SPATE MN Or evs 


From the years 1907 up to the time of the trial 
of this cause the defendant corporation owned cer- 
tain lands adjoining the city of St. Maries, in the 
state of Idaho. These lands were situated in such 
position and in such close proximity to the city that 
they were used during all of these years as a sort 
of play ground or common where children were in 
the habit of congregating in the pursuit of childish 
amusements. Some time about the year 1908 the 
defendant secured the services of Schmidt Brothers _ 
in cutting into lumber numerous logs owned by the 
company in the vicinity of said lands, and for that 
purpose Schmidt Brothers constructed a sawmill upon 
its lands in close proximity to the city limits, and 
sawed lumber for some months, and when the work 
was completed_they moved the mill away, leaving the 
sawdust piles and a certain well which. had been dug 
during the time that Schmidt Brothers were erecting 
the mill, The well was dug about eight or ten 
feet deep in close proximity to the sawmill and was 
filled with water, which was used for operating the 
milling plant. The particular individuals who dug 
the well did so at the instance of Schmidt Brothers 
as part of their duties in doinng what they 
agreed to do for defendant in cutting the lumber. 
The defendant company, however, at the time the 
well was dug and for some time thereafter, was repre- 
sented by its superintendent, Jas. C. Hunt, who knew 
that the well was dug and knew the purpose for 
which it was dug, and after the mill was moved away_ 


5 
the well was never covered up, but was left open, 
filled with water and situated in a low depression 
or sort of basin in the earth. After the well would 
become filled with water, surplus water would accumu- 
Jate in the basin to such an extent that the level of 
the well proper would spread and widen out a dis- 
tance of probably eight or ten feet in diameter. Saw- 
dust was allowed to settle down around said pool 
of water and well and in and around the edges thereof 
until the same was made to appear as if it were 
a small pool of water only a few inches deep, and 
the water being of a muddy and murky character, 
the depth could not be readily ascertained, and for 
the further reason that the sawdust was floating and 
had settled around the edges and on top of the water. 
After the mill had been moved away, to-wit: about 
October, 1908, the premises and sawdust piles were 
permitted to be used by the defendant as a common 
play ground for children, it being about the only 
place of that kind in the vicinity of the city, and a 
great many children were continuously playing in and 
about the sawdust piles and the premises, which were 
wholly unfenced and open to the public. This con- 
dition was allowed to exist from October, 1908, up 
to and including the time of the trial of this case, 
and was in such condition at the time of the drowning 
of plaintiff’s son, Bernarr Thompson. It was cus- 
tomary, among other things, for boys and children 
to slide down the sawdust piles, burrow in and make 
holes in the sawdust piles and play all kinds of games 
and sports which are usually played by children in 
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and about attractive places such as is a sawdust pile. 
The well or pool was in close proximity to the pile 
of sawdust, and the sawdust pile and its surroundings, 
including the pool of water where children like to 
wade and play about, were especially attractive to 
children, all of which was known to defendant and 
could have been known in the exercise of reasonable 
care. None of the children who played around and 
upon the sawdust pile and premises, nor any of 
their parents knew anything about the well having 
been dug or left in its open and dangerous condition, 
excepting one of the agents and servants of the 
defendant, Frank B. Jones, who testified that he was 
placed in charge of the premises for the purpose of 
watching the fire that was going on during the year 
1910. He used the well from which to get water 
to use in putting out the fire. (Record, p. 104). 
Schmidt Brothers knew of said condition of said well 
and Mr. Hunt, the company’s superintendent, also 
knew of it, and there was nothing to indicate by 
appearances that there was any well there at all, but 
simply a shallow pool of water. On the day of the 
drowning of Bernarr Thompson, to-wit, June Ist, 1911, 
he and some other boys were playing around and 
upon the sawdust pile and had taken off their clothes 
for the purpose of wading around in and bathing in 
said pool of water, as it appeared to be; neither one 
of the boys could swim and Bernarr Thompson went 
into the water, and after he had gone a short dis- 
tance he appeared to be drowning, when a boy by 
the name of Moore tried to help the Thompson boy 
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out; he was also drowned in the attempt. (See testi- 
mony of Kenneth Warner, Record, p. 84). 

The complaint was permitted by the Court to be 
amended at the trial so as to conform to the facts 
embraced in the foregoing statement of the case, and 
while a number of assignments of error are embraced 
in the brief of counsel for defendant, the only one 
that seems to be relied upon is the claim of no liability, 
or, which is, in effect, a demurrer to the evidence. 
Therefore, in considering this question the Court must 
take the most favorable view of the evidence in all 
of its aspects and all reasonable inferences to be 
drawn therefrom which will tend to sustain the ver- 
dict and judgment rendered. The question, then, re- 
duced to a simple form, is, whether or not a man 
can set a trap on his lands, for only by using such 
language can the dangerous condition be characterized, 
adjoining a thickly populated city, and by leaving the 
Same open and attractive, invite by implication the 
school children of a community to congregate and 
play thereon and thereabout, for three years, and 
when one of said children shall, by the influence of 
his childish instincts, approach and go upon the most 
attractive thing which he can see on which to play, 
he suddenly falls into the trap and is killed, and 
when the owner of such lands, who maintains the 
same in said condition and by an implied invitation 
for numerous years induce children to play thereon, 
know of the dangers lying in close proximity to the 
attractive place, quietly remains idle and takes no 
step to remove the threatened danger, is he to be 
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absolved from all liability resulting from such reck- 
less, inhuman and unconscionable conduct? If he is 
not liable under these circumstances, then our case 
should be dismissed; otherwise the verdict and judg- 
ment should stand. 


INGO EN 

We shall not attempt to follow counsel through 
their somewhat extended argument on various assign- 
ments of error, in many of which they would have 
this Court, by following their suggestions, abandon 
the elementary and oft’ repeated axiom that questions 
of fact must be submitted to the jury, and that some 
degree of conclusiveness must be placed upon the 
expression of the jury evidenced by its verdict. Courts 
will not invade, under circumstances here presented, 
the functions of the jury, and thus much of the 
fallacy of counsel's argument becomes apparent. 

On pages 40 and 41 of their brief much stress is 
placed upon the question of the knowledge of defendant 
in error, with reference to the dangerous and unsafe 
condition of the premises of plaintiff in error, in a 
veiled attempt to charge him with contributory negli- 
gence in permitting his son to go unattended to the 
pool, well or cistern in which he subsequently met 
his death by drowning. The record will not bear 
them out in such a contention and the cases cited 
become unavailing, for at page 60 we quote from the 
testimony, which is undisputed, as follows: 


“Q. Had you ever known your boy to go up there 
and play before? 
A NG, site 
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Mrs. Thompson, mother of the deceased minor, 
testified as follows: 

“Q. Did you ever know of the boy going up there 
on these premises to play, before the day he was 
drowned ? 

ee No, sit. | kewgp. 2). 

The second and third assignments (Brief, p. 42) 
go to the sufficiency of the evidence to sustain the 
verdict and will be discussed hereafter. 

The third assignment of error (Brief, p. 42) com- 
plains of the Court’s order in permitting defendant 
in error to amend his complaint. The amendment 
complained of was permitted by the Court, and it 
is elementary that no error could be predicated upon 
such permission unless the trial Court abused the dis- 
cretion which the rules and which precedent and 
authority vests in the Court, in the matter of granting 
amendments and otherwise presiding over the con- 
duct of trials. Under the issues, and in view of the 
answer of plaintiff in error, and their affhrmative 
plea of contributory negligence, their claim of sur- 
prise was not made in good faith, as the trial Court 
very properly determined. Again, the question cov- 
ered by the amendment complained of was the subject 
of cross-examination by plaintiff in error, and de- 
fendant in error testified, as heretofore indicated, that 
he did not know, appreciate or understand the dan- 
gerous character of the premises of plaintiff in error. 
This evidence was adduced without objection (R., 
p. 60) and your Honors well know, as did the learned 
trial Court, that in accordance with the existing rule 
of court, evidence admitted without objection permits 
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of the pleadings being amended to conform to the 
proof. If our position under this assignment has 
not been sufficiently discussed, then your Honors’ 
attention is respectfully directed to the language of 
the trial Court found upon page 158 of the Transcript 
of Record, from which we quote as follows: 


“The Court: I think I shall do this: I shall 
permit you to do this upon these conditions: You may 
strike out entirely the words in the eighth paragraph 
‘was open and notorious up to the time of the death 
of Russell G. Moore and, upon the condition that 
if the verdict should be in favor of the plaintiff and 
the defendant shall thereupon make a showing that 
they produced proof contrary to the implication of 
this language, that a new trial will be granted, and 
that, in case a new trial is granted, that you pay 
the costs of this trial.” 

The conditions were accepted, for, at page 158 of 
the Transcript, we find the following: 


“The Court: Do you accept those conditions? 
“Mr. Plummer: Yes, we accept those conditions, 
yourtionor, 9 (1.9. 158). 


Unable to substantiate their claim of “surprise,” 
counsel. for plaintiff in error failed to avail themselves 
of the conditions required by the Court, and_ their 
claim of error in this regard manifestly finds no 
support in the record before this Court. 

The fifth assignment of error (Brief, p. 44) is 
identical with assignment No. 4, and what we have 
heretofore said with reference to that assignment like- 
wise disposes of it. 

The remaining assignments, two, three (Brief, p. 
42) , and six (Brief, p. 44), and seven (Brief, p. 47), 
embrace the same questions, and partake of the nature 
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Gmanmccmiurrer to the evidence, and go to the right 
of defendant in error to recover as a matter of law. 
These assignments will be considered collectively. 
As nearly as can be gleaned from the character of 
arguinent presented in the opening brief of plaintiff 
in error, this Court is asked to adopt a rule of law 
which by numerous courts of accredited respectability 
has been dominated a cruel and wicked doctrine and 
unworthy of a civilized jurisprudence. They contend, 
with apparent seriousness, that no duty devolved upon 
plaintiff in error toward the minor son of defendant 
in error under the facts here nresented and ask this 
Court to leave entirely out of view the tender years, 
lack of judgment and infirmity of understanding and 
comprehension of the child, and thus supplant prop- 
erty above humanity. They contend and expound 
a most inhuman and unwholesome doctrine to sup- 
port their view that in sound legal theory a child 
of tender years can become a trespasser, and to thus 
visit upon him the consequences of his trespass as 
though he were of mature years and in the possession 
of faculties capable of learning and appreciating the 
dangers which beset him. But such claim lacks logic 
and is not regarded as established law. <A few de- 
cisions, inapplicable as they will appear, are cited 
by counsel. The weight of authority and precedent 
dominates their theory as barbarous, and the rule 
is adopted and announced by decisions of humane 
and enlightened Courts, that the owner of premises, 
which, from their nature are especially attractive to 
children, who in obedience to their childish instincts 
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are likely to play in and about such places, and yet 
which is especially dangerous to them, is under the 
duty of exercising reasonable care to the end of keep- 
ing such premises in such a condition so as to prevent 
them from injuring themselves. 


Before proceeding to a discussion of the authorities, 
your Honors’ attention is directed to a record which 
evidences the dangerous condition of the premises 
maintained by plaintiff in error, the fact that such 
premises were attractive and inviting to children of 
tender years, and the further fact that for three 
years prior to the death of the minor son of defendant 
in error the plaintiff in error knew of the use being 
made of their premises as a play ground by children, 
and it is elementary that such knowledge and acqui- 
escence amounted to an implied invitation to all of 
such children as were drawn, through childish instincts 
and curiosity, to the attractive premises of plaintiff in 
Cron: 

Some discussion is found in the brief of plaintiff in 
error (page 50) about Schmidt Bros., claimed to be 
independent contractors, but this would not relieve 
plaintiff in error. The record abundantly evidences 
that plaintiff in error was the owner of the land in 
question and knew of the existence and dangerous 
condition of the well and premises. 

From the testimony of James Hunt, superintendent 
of plaintiff in error (T., p. 40) we find: 

Q. Did you have charge of the company’s affairs 


Atsstee \Vieaiies © 
A. Yes. 
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Q. Did you dig a well there yourself on these 
premises? 

A. Yes, I did. 

Q. What were you there for? 

A. 1 was superintendent and general manager of 
their up-river business, the Coeur d'Alene Lumber Co. 


Testimony Oliver J. Thompson. 


QO. How large a town is St. Maries at this time? 

A. Well, it was probably 1500 or near as IL know. 
lis Oo). 

©. Did you ascertain at that time whether or 
not there was a well there? 

Peeeeedid. (lgep, 52): 

©. How deep was it? 

A. As near as I could figure, it was something 
lileectx or cicht feet. (137 p. 60). 

©. Did you see the sawdust pile there? 

pwalinaid. (1. p. 27); 

Q. Describe the condition that was in? 

A. Well, it was a verv big pile of sawdust on 
the north side of the hole, not quite so large around 
on the east side and around the south side, but it 
was higher, some several feet higher than the water. 
(tp. 53). 

©. Where were the boys when you got them? 

A. They were just at the edge of the water. 

©. How deep could you see down in the water? 

A. Not very deep. The sawdust went down into 
the sides of the water, and you could possibly see in 
may be two feet from the edge of the water. 

©. Did you ascertain at thac time whether or not 
there was a well there? 

Pee ids (lap. 59). 


Testimony Andrew lVarner. 


The Court: You may state just what the conditions 
Were iimerc. 

A. This pool of water, as [ said a moment ago, 
was shallow near the edge, and I had stepped in 
but a short distance when | fell in. I didn’t wade 
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in, gradually getting into deep water, but fell in. 
Therefore, the pool—of course it was straight down. 
et en I ean 5D), 

A. There was no fence there and folks quite com- 
monly were in that section walking across it. It was 
rather used publicly. (T., p. 77a 

A. There were pits in the sawdust pile that | 
remember seeing, such as children would make. (T.. 


p. 78). 
Testimony Prank B. Jones. 


A. Well, sir, L was watching fire down there on 
that sawdust pile for the Coeur d’Alene people, and 
in watching the fire there cas more or less boys that 
played there around the sawdust pile and on those 
crocs * "ee = (T., paeli0s). 

A. Oh, they would Ae there Olt sand) on: you 
would see them there every day perhaps. * = 
Gy pales 

QO. What was the condition of this hole here with 
reference to the edge of the water? 

A. When I was there the sawdust had got down 
there, and there was practically no water at all because 
the sawdust covered the water to a great extent. There 
was some water of course; you could dip down through 
the sawdust and dip water. (T., p. 104). 

Q. Could you see the bottom at any place there? 

ON Ip ilies (ON, joe US). 

LTestunony Adam Howard. 

A. Well, yes, I have noticed children there quite 
frequently. 

©. What were they doing when you saw them? 

A. Some of them were “playing, and I had a 
couple of children there that were herding cows there. 
Clap: Lit. 

Testimony Grace Maynard Scott. 


A. Well, it was a very common occurrence to see 
children playing there; they used it as a play ground. 
Cle pale), 


A. Sawdust attracts many children; they like to 
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put their bare feet in the sawdust and feel it running 
through their toes. 

A. I have noticed them sliding down the sawdust 
upemmenm side. (1., p, 120). 


Testimony Elisabeth Maynard. 


©. During the time you lived there before the boys 
Were drowned, did you ever see children playing around 
on the sawdust pile? 

pweedcomsit, (1., p. 130). 

Q. What did they appear to be playing? 

A. Well, digging into the sawdust, and_ sliding 
down, and having a good time gererally. (T., p. 130). 

At page 51 of their brief some discussion is found 
with reference to the “attractive nuisance” theory, 
and counsel, after saying that “it is well settled that 
the doctrine of the “Turntable Cases’ will not be ex- 
tended,” cite as approving such expression the case 
@im@nnticnvs, Quarry Co. (Wash.), 79 Pac. 955. The 
inapplicability of this case is readily demonstrated, and 
was evidently overlooked by counsel. In Bjork v. 
@igaeuelacoma, 135 Pac. 1005, decided October 29tn, 
1913, the Supreme Court of Washington, referring to 
Hies@uptis Case, Says: 


“The case of Curtis vs. Tenino Stone Quarries, 79 
Pac. 955, is also distinguishable. The quarry was 
not in a city, and was 200 feet from any highway or 
public ground. /t was not permitted to be used as a 
common play ground, nor was it near one. The child 
had been driven away a short time before the accident. 
The distinction is plain.” 


In Harris v. Cowles, 80 Pac. 537 (Wash.), cited 
by plaintiff in error (Brief, p. 51), involving injury 
to a child by catching his arm in a revolving door, 
of fair compartments, through which people constantly 
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passed, and which could not be locked or guarded 
and still be used, their doctrine is again repudiated, 
and they find no solace from such a citation as bearing 
upon the issues here involved. 


Im Clark vy. Northemm@eraciic, 29 Wash. 139 (¢cired 
by counsel, Brief, p. 51), a bright boy, twelve years 
of age, was killed while passing through a railway 
yard, making a short cut to get to a circus. He 
was ordered off the company’s property but refused 
to go. At page 146 we find the following: 


“They and the deceased knew they were not invited 
upon the ground, for the reason thet they were twice 
told by agents of respondents not to go there because 
of danger. His boy companions testified they all knew 
of the danger. At the encounter with the last switch- 
man he gave ‘peremptory command’ that they should 
leave, but they disregarded the command.”’ 

For the sake of brevity we cannot follow counsel 
through a discussion of each case cited. The dis- 
cussion of the three cases just disposed of, evidence, 


however, their hopeless inability to support their theory. 

We do not question the logic of reasoning of the 
multitude of “trespasser” cases cited by counsel, in 
their application to adults, but we do insist that humane 
and enlightened courts evidence the inability of a 
child of tender years to be a trespasser in sound legal 
theory, and that children, being without judgment 
and likely to be drawn by childish curiosity into places 
of danger, are not to be classed with trespassers, idlers 
and mere licensees. 

Im the, ease of Price et ux. v. Atchison MikamenCor 
50) Pac 450. ( Kameas ). at pace 451 cilie Court saide 
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“Everybody knowing the nature and instinct com- 
mon to all boys must act accordingly. No person 
has a right to leave, even on his own land, dangerous 
machinery, calculated to attract and entice boys to 
it, there to be injured, unless he first take proper 
steps to guard against all danger; and any .person 
who does thus leave dangerous machinery exposed, 
without first providing against all the danger, is guilty 
of negligence. It is a violation of the beneficent 
maxim, ‘Sic utere tuo ut alicnum non laedas.” But 
even trespassers have rights which cannot be ignored, 
as numerous cases which we might cite would show. 
Railway Co. v. Fitzsimmons, 22 Kan. 691. The reason 
upon which these cases proceed, and the authorities 
supporting the rule, are strongly set forth in Keife v. 
Railway Co., 21 Minn. 207. “They arey ime nmei@e that 
where a person maintains upon his premises anything 
dangerous to life or limb, and of a nature to invite 
the intrusion of children, he owes them a duty of 
precaution against harm, and is liable to them for 
injury from that thing, even though their own act, 
if not negligent, puts in operation its hurtful agency. 
One may not bait his preiises with some dangerous 
instrument or quality, alluring to the incautious or 
vagrant, and then deny responsibility for the conse- 
quences of following the natural instincts of curiosity 
or amusement aroused thereby, without taking rea- 
sonable precautions to guard against the accidents 
liable to ensue. Rights can pola be enjoyed subject 
to those limitations which regard for the weaknesses 
and deficiencies of others dictate to be humane and 
just. This rule has been applied, not only in the 
Turntable Cases, but to others in which dangerous 
situations have been negligently maintained, and espe- 
cially to cases of death. or injury by falling into un- 
cuarded pools or vats of water. Car Works v. Cooper 
GMa ysl S. W. 154; City of Pekin v. McMahon, 
154 Ill. 141, 39 N. E. 484.” 


In the case of Consolidated Elec. Co. vs. Healey 
eee, /0 Pac. 884 (Kansas), where a minor 10 
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years of age was injured by coming in contact with 
a charged electrical wire while climbing upon a railing 
close to such wire, the Court, at p. 885, said: 


“As to the boy, who was not at the time on the 
highway proper, but who was engaged in a dangerous 
sport immediately outside of it, was the company negli- 
gent im maintaining its wires uninsulated, where he 
was liable to come in contact with them? To our 
minds there can be no doubt as to the answer. It 
was liable. To an adult it might not have been. To 
a small boy in the buoyancy of sport, and lacking the 
discretion of older years, it was liable, in view of 
the fact that it knew that children of his class were 
in the habit of venturing in dangerous proximity to 
its negligently kept wires. The place where the boy 
met his death was one of those dominated in the 
books ‘attractive nuisances, the keepers of which, 
according to those decisions which we regard as the 
sounder exposition of the law, are liable to one who 
without inculpating fault on his part, is injured 
thereby.” 


In Biees vy Consclidated Barb Wire Co, 56 )2acw 
at page 5, the Court said: 


“The common law, however, does not permit the 
owner of private grounds to keep thereon allurements 
to the natural imstinets of human or animal “kines 
without taking reasonable precautions to insure the 
safety of such as may be thereby attracted to his 
premises. To maintain upon one’s property entice- 
ments to the ignorant or unwary is tantamount to 
an invitation to visit, and to inspect and enjoy; and 
in such cases the obligation to endeavor to protect 
from the dangers of the seductive instrument or 
place follows as justly as though the invitation had 
been express.” The Court quotes approvingly from 
the case of Railway Co. v. Fitzsimmons, 22 Kan. 691, 
when passing on the question of contributory negli- 
gence of the deceased: “ ‘Boys can seldom be said 
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to be negligent when they merely follow the irresist- 
ible impulses of their own natures—instincts common 
to all boys. In many cases where men, or boys 
approaching manhood, would be held to be negligent, 
younger boys, and boys with less intelligence, would 
not be. And the question of negligence 1s in nearly 
all easeamones of fact for the jury, Whether the pér- 
son charged with negligence is of full age or not.’” 
Sec, also, Kinchlow v. Elevator Co., 57 Kan. 374, 46 
Pac. 703: Railway Co. v. Carlson, 58 Kan. 62, 48 
Raver 055%" 


That the child for whose death the case at bar 
was instituted was a technical trespasser or at most 
a mere licensee is an immaterial circumstance. A 
child, attracted to premises open and unguarded in 
a populous neighborhood by things maintained thereon 
enticing to the childish curiosity and instincts, is 
not a culpable trespasser in any sound sense. = 

The rule laid down by Thompson, Negligence (2nd 
Ed.), Sec. 1026, is as follows: 


“This cruel and wicked doctrine, unworthy of a 
civilized jurisprudence, puts property above humanity, 
leaves entirely out of view the tender years and in- 
firmity of understanding of the child, indeed his in- 
ability to be a trespasser is sound legal theory, and 
visits upon him the consequences of his trespass just 
as though he were an adult, and exonerates the per- 
son or corporation upon whose property he is a 
trespasser from any measure of duty towards him 
which they would not owe under the same circum- 
stances toward an adult.” 


— 


The same writer, after admitting the fact that in 
many jurisdictions, the doctrine of trespass as a 
defense, even as applied to small children, must be 
regarded as established law, scathingly reprobating 
the doctrine as barbarous, says: 
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‘Nevertheless, a few decisions of enlightened and 
humane courts are found, more or less tending to 
the conclusion that the owner of any machine or 
other thing which, from its nature, is especially at- 
tractive to children, who are likely to attempt to play 
with it in obedience to their childish instincts, and 
yet which is especially dangerous to them, is under 
the duty of exercising reasonable care to the end of 
keeping it fastened, guarded or protected so as to 
prevent them from injuring themselves while playing 
or coming in contact with it.’ Thompson, Negligence 


(ZndeE dai scecs (0ai" 


The rule is expressed in Vol. 3, Shearman & Red- 
held, Negligence (6th Ed.), Sec../05, as follows: 


“The owner of land where children are allowed 
or accustomed to play, particularly if it is unfenced, 
must use ordinary care to keep it in a safe condition, 
for they, being without judgment and likely to be 
drawn by childish curiosity into places of danger, 
are not to be classed with trespassers, idlers and 
' mere licensees.” 


In Haynes vs. Seattle, 69 Wash. 419, 125 Pac. 147, 


_ the Court said: 2 


“A child of tender years who meets with an injury 
upon the Streets or upon the premises of a private 
owner, though a technical trespasser, may recover for 
such injury if the thing causing it has been left 
exposed and unguarded near the play ground or 
haunts of children and is of such a character as to 
be alluring or attractive to them, or such as to 
appeal to childish curiosity or instincts; this on 
the principle that children of tender years, being 
without judgment and likely to be drawn by childish 
curiosity into places of danger, are not to be classed 
with trespassers, idlers and mere licensees.”’ 

Citing: 

Ilwweco R. & We Co. v. Hedrick, | Washeeiiaus 
Zo mb aAC moo], a 
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Nelson v. McLellan, 31 Wash. 208, 71 Pac. 747. 

McAllister v. Seattle B. & W. Co., 44 Wash. 179, 
ec? Pae. 68. 

Akin v. Bradley Engineering & Machinery Co., 
Bee Washes, 97, 92 Pac. 903. 

Olson ¥. Gill Home Inv. Co., 58 Wash. 151, 108 
Pac. 140. 


iteejerkey. Laconia, 34 Wash. Dec. No. 3, 135 
Pace1005, Nov. 5, 1913, at page 160, it is said: 


“The turntable and machinery cases, however, are 
in no just sense swi generis. ‘They rest, as it seems 
to us, upon the one broad principle common to all 
cases of injury from dangerous premises and _ all 
cases of so-called ‘attractive iuisances,’ that there 
is always a duty due to society upon the owner of 
premises to take reasonable care to so use his own 
as not to injure another, a failure to observe which 
ismmeclicence. 

Citing: 

Thompson, Negligence (2nd Ed.), Sec. 1033-1036. 

bemtulic wi'lks. Co, v, Orr, $3 Pa. St. 332. 

Brausonis Admr. v. Labrat, 81 Ky. 638. 

ieee Co. ve WeDonald, 152 UL S: 262. 

Iegieas v. ©, Wire Co., 60 Kan. 217, 56 Pac. 4, 
fee. RR. A. 655. 


im Union Pac. R. Co. v. McDonald, 152 U. 5S. 262, 
38 L. Ed. 441, quoting approvingly from the language 
of Chief Justice Cooley (Powers. v. Horlow, 53 Mich. 
507-514), it is said: 

“Children, wherever they go, must be expected 
to act upon childish instincts and impulses, and others 
who are charged with a duty of care towards them 
must calculate upon this, and take precautions accord- 
ingly.” 

And at page 442, quoting approvingly from Sioux 
Gige © R. Co. vy. Stout, 84 U. S. 17, it is said: 

“Tt knew that children were in the habit of fre- 
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quenting that locality and playing around the shaft 
house in the immediate vicinity of the stock pit. 
The slightest regard for the safety of these children 
would have suggested that there was danger of 
being so near a pit beneath the surface of which was 
concealed (except when snow, wind or rain pre- 
vailed) a mass of burning coais into which a child 
might fall and be burned to death. Under all these 
circumstances, the railroad company ought not to be 
heard to say that the plaintiff. a mere lad, moved 
by curiosity to see the mine, in the vicinity of the 
pit, was a trespasser, to whom it owed no duty, or for 
whose protection it was under no duty to make pro- 
visions.” 
See also: 
snair & Triest Co. +. Preedinan, 169° Fcc 
Pierce Veleydengia7 Med, 552 (CC. Ay Znd Gis 
Bjorke vy. Tacoma, 135 Pace 1005, 
Thompson, Negligence (2nd Ed.), 1026. 
Thompson, Neghgence (2nd id.) 1031: 
So eran hk Nechoencem Orlie “cl, pe Os. 
Hayners v. Seattle, 69 Wash. 419. 
Thompson, Negligence (2nd Ed.), 1033. 
Piydradhe VW Co. y Orr, So Pa st. 532 
Brausonis (Admr.) vs. Labrat, 81 Ky. 638, 50 
md ep, ey, 
Briggs v. Consolidated B. W. Co., 60 Kan. 217, 
56: Pac, 4,44. Ry Ae 625, 
Pekin v. McMahon, 154 Ill. 141, 39 N. E. 484, 
2f 1 Roe, 266. 
Price v. Atchison Water Co., 58 Kan, 55)0550 
Pac. 450. 


In the case of Pierce vs. Lyden, supra, where boys 
had been in the habit of taking oil in small cans 
for lighting it on the ground and building fires, the 
defendant having left the oil in barrels from which 
the heads had been taken, the Court said: 


“Knowledge of such notorious and _ continuous 
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practice as is shown in this case we think must be 
imputed to the defendant, and, were this not so, 
knowledge of the night watchman was the defendant’s 
knowledge. Nothing is more attractive to boys than 
fire, and, as they had been for some six months in 
the habit of throwing the defendant’s oil on fires 
made by them and this fact was actually known to 
his night watchman, we have no doubt that the 
question of defendant’s negligence was properly pre- 
Seiitedst@mihe jury. 


In Snair & Friest Co. v. Friedman (supra), at 
page &, it is said: 


Siiicwsplainitiit at the time of her accident was 
414 years old, and there can be no question that, 
imeeweyes Of the law, by reason of her age, she 
lacked that discretion which would make her responsible 
for her conduct. She was legally incapable of con- 
fiibatery meclicence or of beine a trespasser. * ~*~ * 
Why should not one who has a dangerous structure 
or appliance, whether on his own land, or the public 
highway, use ordinary care to protect those of such 
tender years as may without fault upon their part 
come within the danger to which the owner of such 
appliance or structure has exposed them? We think 
in reason and consonance with the legal principles 
by which the duty of individuals to protect others 
from the dangers that may result from the use of 
their own property is determined, this defendant owed 
a duty to children of tender years who, to their 
knowledge were accustomed to play on the public 
street near these beams, to use due care under the 
circumstances to prevent injury to such children as 
might come in contact therewith.” 


In Franks v. Southern Cotton Oi] Co. (South Caro- 
litte, 12 L. R. A. N. S., 468, in which the subject 
is extensively discussed and supported by a wealth 
of citations, the following language is used: 

“A child injured while trespassing has no right 
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of action, unless injured by the negligence of defendant, 
when the injury might have been avoided by ordinary 
care on defendant's part. But, when a child of 
tender years commits a technical trespass, and is 
injured by agencies that to an adult would be open 
and obvious warnings of danger, but not so to a 
child, he is not debarred from recovering, if the 
things instrumental in his injury were left exposed 
and unguarded, and were of such a character as 
likely to attract children, excite their curiosity, and 
lead to their injury while they were pursuing their 
childish instincts. Such dangerous and attractive 
instrumentalities become an invitation by implication.” 


In Pekin v. McMahon, 39 N. E. 484, 27 L. R. A, 
206, the Court held that a pond or pit in a populous 
city, in which the water was from 5 to 14 feet deep, 
with timber and logs floating therein, on which chil- 
dren were in the habit of playing, renders the citv 
liable if the place was found by jury sufficiently at- 
tractive to entice children into danger and to suggest 
the probability of an accident.” 

in Cahill vy. EB. & A. I Stone Con Calitesniayy 
[do Caleosieco Pac ct 10 ha AR a Ne Se tec 
1095, involving injury to’ a boy 12 years of Mace 
by falling beneath a railroad push car with which 
he was playing, the Court, at page 1097, said: 


“For like reasons, one who places an attractive but 
dangerous contrivance in a place frequented by chil- 
dren, and knowing, or having reason to believe, 
that children will be attracted to it and subjected to 
injury thereby, owes the duty of exercising ordinary 
care to prevent such injurv to them, and this because 
he is charged with knowledge of the fact that children 
are likely to be attracted thereto, and are usually un- 
able to forsee, comprehend and avoid the danger into 
which he thus knowingly allures them.” 
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One of the earliest cases decided by the United 
States Supreme Court was the case of Sioux City 
& Pacific Railway Company vs. Stout, 17 Wall. 657- 
665, 84 U. S. 657-665, 21 Law Ed. 745, and in that 
case the Court said as follows: 


“The care and caution required of a child is accord- 
ing to his maturity and capacity only, and this is 
to be determined by the circumstances of each case. 
A railway company, while not bound to the same 
degree of care in regard to strangers who are un- 
lawfully upon its premises that it owes to pas- 
sengers, is not exempt from responsibility to such 
strangers for injuries from its tortious acts. /f, upon 
any construction which the jury is authorised to put 
upon the evidence, or by any inference it ts authorized 
to draw from it, the conclusion of negligence can be 
justified, the defendant is not entitled to a nonsutt, 
but the question of negligence must be left to the jury. 

“* %& %& That several boys were at play there 
on this occasion, and that they had been at play 
upon the turntable on other occasions, and within 
the observation and to the knowledge of the employees 
of the defendant, is evidence trom which the jury 
were justified in believing that children would prob- 
ably resort to it, and that the defendant should have 
anticipated that such would be the case. * * * 
Although the facts are undisputed, it 1s for the jury 
and not for the judge to determine, whether proper 
care was given, and whether they established negli- 
Setce. 


One of the recent leading cases upon this question 1s 
that of Snair and Triest Company vs. Freedman, 169 
Fed. 1, decided by the Circuit Court of Appeals, 
Toumdmand reported in the 40th L. R. A: “(N. S.);, 
369. In this case the Circuit Court of Appeals said 
as follows: : 


“Why should not one who has a dangerous struc- 
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ture or appliance, whether on his own land or located 
on a public highway, use ordinary care to protect 
not only those who are able to protect themselves 
by the use of their faculties and who are bound to 
make use of them as the ordinary experiences of man- 
kind justifies us to expect, but also those of such 
tender years as may, without fault on their part, 
come within the danger to which the owner of such 
appliance or structure has exposed them? We think, 
in reason and in consonance with the legal principles 
by which the duty of individuals to protect others 
from the dangers that may result from the use of 
their own property is determined, and by which they 
are held responsible for their negligent acts in that 
regard, this defendant owed a duty to the children 
of tender years who, to its knowledge, were accustomed 
to play on the public street in the vicinity of these 
piles of beams, and also to play and sit thereon, 
to use due care under the circumstances to prevent 
the piles from being in such an unstable condition 
as would ‘be likely to cause injury to such of these 
children as might come in contact therewith. 


Ine shellenbercer vs. Higher, 143 Fed. 93778 
C. A. 9, Justice Sanborn writing the opinion of the 
Court, at page 11 quotes approvingly from Ry. Co. 
Vo otOters | lattiga 745. and says: 

“A child six years of age why lived three quarters 
of a mile distant from a railroad turntable was 
injured while operating it with two other boys, 
9 and 10 years old, without right or license, and 
the Supreme Court sustained a judgment on _ the 
ground that the company owed a duty to these 
children, to use reasonable care to fasten or otherwise 
guard an article so attractive to children.” 

And in the same case, quoting from Keef vs. M. 
& S. PoeRyeCon Bie Minn. 207, 18 Am.~Rep. 399 
Supreme Court of Minnesota, said: 


“When it sets before young children a temptation 


ag 


which it has reason to believe will lead them into 
danger it must use ordinary care to protect them 
from harm.” 


In the case of Franks vs. Southern Cotton O:! Co. 
Some won). 05 5 FE. 9602 LieR. A, GN. Sa), 
p. 468, may be found a state of facts peculiarly alike, 
if not identical, to that here presented. From the 
syllabus we quote as follows: 

“One who maintains in an open field near public 
highways where children are accustomed to resort to 
play, an unprotected, dangerous reservoir of water, is 
liable for the death of a child who, resorting to the 
reservoir to play, falls into it and is drowned.” 

The case finds support and cites approvingly W. 
ieiemeowve. VicDonald, 152 U. S) 262, hereinbetore 
referred to, and a number of other cases, and, quoting 
from Thompson on Negligence, Cooley on Torts and 
Bishop Noncontract Law, dominates the statement 
that a child of tender years can be guilty of a legal 
trespass as a “cruel and wicked doctrine unworthy 
of a civilized jurisprudence,’ and using the language 
of Justice Cooley in Powers v. Harlow, 53 Mich. 507, 
Oey 25/7, says: 


/@hildten, wherever they go, must be expected 
to act upon childish instincts and impulses; and others 
who are chargeable with a duty of care and caution 
towards them must calculate upon this, and take 
precautions accordingly.” 


In McDermott vs. Burke (II[linois), 100 N. E. 168, 
ata £70, it is said: 


“Under our decisions, which are most liberal to 
children, if the conditions are such that the owner 
may reasonably anticipate that children of such tender 
age as to be incapable of exercising proper care 
for their own safety may by their own instincts be 
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attracted to the dangerous thing and thereby exposed 
to danger, he will be liable to a child so attracted, 
resulting from leaving the dangerous thing exposed. 
Under such circumstances he would have good reason 
to expect that children, from their well known habits 
and nature, would be attracted and its maintenance 
would amount to an implied invitation, so they cannot 
be regarded as voluntary trespassers. City of Pekin 
vs) Mcliahon Ill, \a2zae, Kk, AW 2067" 


In Browm vs, Salt Lake City (Utah); 93 Paews7@) 
thes@oumie said: 


“Tf the owner places something upon his premises 
which is easily accessible to children, which is allur- 
ing and attractive to their childish propensities, and 
excites their curiosity and desine to play, it, imperecr 
amounts to an implied invitation to them to come 
upon the premises. ~*~ * * If the thine is artic 
uncommon, attractive and dangerous, and may, with 
reasonable effort and expense be guarded, and made 
reasonably safe, then the duty to make it so may 
not be disregarded, and the jury may so find.” 


Inethe case™ of Wewis vs, Cleveland (Co (@ icaiae 
LR. Co. (indiana), 84 N. E23, itis said) that 
courts of Indiana do not regard as a trespasser a 
child of tender years, attracted by something on 
the premises which appeals to his curiosity. 

See also: 


Houston & T. C. R. Co. v. Simpson, 60 Texas 103. 

Ft Worth ete, KR. Com. Kobertson (| exac)mie: 
Lo Ree 7S lors 1093) 

Lynchburg Tel. Co. v. Booker (Virginia), 50 
Ss. Homes: 

Bawrett vs. Southern Pacific Co. 89 Calit92em 
27 Pac. 666. . 

Taence vs, Liydeie6> C. CaA, S12 Tazebed wees 

Pierce vs. Atchison Water Co., 58 Kansas, 50 
Pac. 450. 
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(anisas City vs. Siese, 71 Kansas, 80° Pac: 626. 
Beaks vs. Sevtlerm OileCo., 128L. ROA. (NOS?) 
468, (South Carolina). 
Wee vs. Draper (Neb.), 54 L. R. A. 321, 86 
mv O17. 


In Tucker vs. Draper (supra) it is said: 


“If I know that there is an open well upon my 
premises, and know that children of such tender 
years as to have no notion of their danger are con- 
tinually playing around it, and I can obviate the 
danger with very little trouble to myself, and without 
injuring the premises or interfering with my own free 
use thereof, I owe an active duty to those children, 
anime wl meclect that duty, and they fall into the 
well and are killed it is my negligence; I cannot urge 
their negligence as a defense, even though I have 
never invited or encouraged them expressly or impliedly 
to go upon the premises.”’ 


See also: 


Chicago a oe, RR Co, ve Niavenbilal (ena 
pol} Nec) Js focal) 

Berg vs. ® B. Fuel Co. (Minnesota), 142, N. W. 
oval 

iWeme vs. Milwaukee etc. R. Co. (Minn), 21° Minn, 
207018 Aime Rep. 393. 

Kelly vs. Southern Wis. Ry. Co. (Wis.), 140 
N. W760. 


In Kelly vs. Southern Wis. Ry. Co. (supra) the 
Supreme Court of Wisconsin said: 


“Conservation of child life and safety as to artificial 
perils, is one of such importance that ordinary care 
may well hold every one responsible for creating or 
maintaining a condition involving any such, with rea- 
sonable ground for apprehending that children of 
tender years may probably be allured thereinto. * * * 
This Court has probably not taken a decided stand 
upon the broad line indicated, though the writer is 
Piecievopinion that it has, in logical effect, and would 
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assert it and defend it as a sound doctrine, demanded 
by precedent, principle and humanity.” 


See also: 


Birge vs. Gardnemm Connecticut), 50 7ineee 
AON: 

Branson’s Admr. vs. Lalerat (Kentucky), 50 
ES INSP IS: 


In the Birge case (supra) a person insecurely set 
a gate on his own premises beside a lane through 
which children were liable to pass. One, while doing 
so, took hold of and shook the gate, causing it to 
fall and break his leg. Such person was held liable. 

In the Branson case (supra) a person piled lumber 
on his unfenced lot so timbers were hable to fall 
and injure any one within range. He had reasonable 
ground for believing children might play in the 
vicinity. That occurred. A timber fell, causing a 
child’s death. The owner was held hable. 


We have thus traced the doctrine for which we 
contend through the courts of last resort of a num- 
ber “on the states and thes Stpreme Court ei mile 
United States in the McDonald case. and have quoted 
the rule here applicable as announced by the text 
writers, from which a wealth of authority quotes 
approvingly. The questicn here presented is not 
a new one, however, and its solution will not lead 
your Honors into untrodden fields. As your Honors 
read the record here brought ,for your consideration 
it will immediately become apparent that you cannot 
escape the conclusion that we have here only a plain 
question of fact, the answer to which, in the absence 
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of error in its submission, must be found in the verdict 
of the jury. 

In conclusion we earnestly contend that the record 
bountifully evidences that the plaintiff in error main- 
tained its premises in a dangerous condition, that 
the attractiveness of its premises and its usage as 
a play ground for children it well knew, and that it 
failed in the performance of that duty which the law 
required of it. Again recalling the language contained 
in 3 Shearman & Redfield, Negligence (6th Ed.), Sec. 
705, where it is said: 


“The owner of land where children are allowed 
or accustomed to play, particularly if it is unfenced, 
must use ordinary care to keep it in a safe con- 
dition, for, they being without judgment and _ likely 
to be drawn by childish curiosity into places of 
danger, are not to be classed with trespassers, idlers 
and mere licensees,” 


and in view of the record and the holdings of the 
courts, we earnestly pray an affirmance of the verdict 
and judgment heretofore rendered and entered. 
Respectfully submitted, 
W. Ho PLUMM iE 
JOSE PEs pelea Wir 
Spokane, Washington. 
WHITLA & NELSON, 
Coeur d’Alene, Idaho, 
Attorneys for Defendant in Error. 


